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Court File No. CV-20-00642970-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE MADAM 

JUSTICE CONWAY 

) 

) 

) 

TUESDAY, THE 22ND  

DAY OF SEPTEMBER, 2020 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  

R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  

GNC HOLDINGS, INC.,  GENERAL NUTRITION CENTRES COMPANY, GNC PARENT 

LLC, GNC CORPORATION, GENERAL NUTRITION CENTERS, INC., GENERAL 

NUTRITION CORPORATION, GENERAL NUTRITION INVESTMENT COMPANY, 

LUCKY OLDCO CORPORATION, GNC FUNDING INC., GNC INTERNATIONAL 

HOLDINGS INC., GNC CHINA HOLDCO, LLC, GNC HEADQUARTERS LLC, 

GUSTINE SIXTH AVENUE ASSOCIATES, LTD., GNC CANADA HOLDINGS, INC., 

GNC GOVERNMENT SERVICES, LLC, GNC PUERTO RICO HOLDINGS, INC. and 

GNC PUERTO RICO, LLC (the “Debtors”) 

APPLICATION OF GNC HOLDINGS, INC.,  

UNDER SECTION 46 OF THE  

COMPANIES’ CREDITORS ARRANGEMENT ACT 

 

RECOGNITION ORDER 

(RECOGNITION OF ADDITIONAL U.S. ORDERS IN FOREIGN MAIN 

PROCEEDING) 

 

THIS MOTION, made by GNC Holdings, Inc. (“GNC Holdings”) in its capacity as 

the foreign representative (the “Foreign Representative”) of the Debtors, pursuant to the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) for 

an order substantially in the form enclosed in the Motion Record was heard by judicial 

videoconference via Zoom at Toronto, Ontario due to the COVID-19 pandemic. 
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ON READING the Notice of Motion, the affidavit of Michael Noel affirmed 

September 16, 2020 (the “Noel Affidavit”), the affidavit of Michael Noel affirmed September 

18, 2020 (the “Second Noel Affidavit”), the Third Report of the Information Officer and the 

factum of the Foreign Representative, and upon hearing submissions of counsel for the 

Foreign Representative, the Information Officer, and those other parties present, no one 

appearing for any other person on the Service List, although properly served as appears from 

the Affidavit of Service of Elizabeth Nigro sworn September 16, 2020, the Affidavit of 

Service of Elizabeth Nigro sworn September 18, 2020 and the Affidavit of Service of Michael 

Noel sworn September 21, 2020 and upon being advised that no other persons were served 

with the aforementioned materials;  

SERVICE AND DEFINITIONS 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the 

Motion Record is hereby abridged and validated so that this Motion is properly returnable 

today and hereby dispenses with further service thereof. 

2. THIS COURT ORDERS that capitalized terms used herein and not otherwise defined 

have the meaning given to them in the Noel Affidavit affirmed September 16, 2020.  

RECOGNITION OF ADDITIONAL U.S. ORDERS 

3. THIS COURT ORDERS that the following orders of the U.S. Court made in the 

Chapter 11 Cases are hereby recognized and given full force and effect in all provinces and 

territories of Canada pursuant to section 49 of the CCAA: 

(a) Order (a) authorizing the sale of substantially all of the Debtors’ assets free and 

clear of all claims, liens, liabilities, rights, interests and encumbrances, (b) 

authorizing the assumption and assignment of certain of the Debtors’ 

executory contracts and unexpired leases and (c) granting certain related relief 

(“U.S. Sale Order”); and 
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(b) Thirteenth (13th) omnibus order (a) authorizing rejection of certain unexpired 

leases effective as of August 31, 2020 and (b) granting related relief (“13th 

Omnibus Lease Rejection Order”) 

attached as Schedules A and B to this Order. 

GENERAL 

4. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States of 

America to give effect to this Order and to assist the Debtors, the Foreign Representative, the 

Information Officer, and their respective counsel and agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Debtors, the Foreign 

Representative, and the Information Officer, the latter as an officer of this Court, as may be 

necessary or desirable to give effect to this Order, or to assist the Debtors, the Foreign 

Representative, and the Information Officer, and their respective counsel and agents in 

carrying out the terms of this Order.  

5. THIS COURT ORDERS that each of the Debtors, the Foreign Representative, and the 

Information Officer shall be at liberty and is hereby authorized and empowered to apply to 

any court, tribunal, regulatory or administrative body, wherever located, for the recognition of 

this Order and for assistance in carrying out the terms of this Order. 

6. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order or seek other relief on not less than seven (7) days’ notice to the Debtors, 

the Foreign Representative, the Information Officer and its respective counsel, and to any 

other party or parties likely to be affected by the order sought, or upon such other notice, if 

any, as this Court may order.  

7. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. Eastern on 

the date of this Order. 

 

      ___________________________________ 
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27055582.2 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 
Re: Docket No. 227, 559 & 811 

 
ORDER (I) AUTHORIZING AND APPROVING (A) THE SALE OF  

SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS FREE AND CLEAR  
OF ALL LIENS, CLAIMS, AND ENCUMBRANCES AND (B) THE ASSUMPTION  

AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED  
LEASES IN CONNECTION THEREWITH, AND (II) GRANTING RELATED RELIEF 

 
Upon the motion [Docket No. 227] (the “Motion”)2 of the above-captioned debtors and 

debtors in possession (collectively, the “Debtors”) for entry of an order (this “Sale Order”), (a) 

authorizing (i) the sale of substantially all of the Debtors’ Assets free and clear of all claims, liens, 

liabilities, rights, interests and encumbrances pursuant to the terms and conditions of the Stalking 

Horse Agreement dated as of August 7, 2020, a copy of which, together with all amendments 

thereto, is attached hereto as Exhibit A (as may be amended, modified, or supplemented in 

accordance with the terms of this Sale Order and such agreement, the “Stalking Horse 

Agreement”) by and between GNC Holdings, Inc. and certain of its subsidiaries, as seller, and 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s United States federal tax 

identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2226); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The Debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Stalking 
Horse Agreement (as defined herein), or if not defined therein, in the Motion or the Bidding Procedures Order (as 
defined herein). 

Case 20-11662-KBO    Doc 1202    Filed 09/18/20    Page 1 of 43

Schedule "A"



  

 2 
 

27055582.2 

Harbin Pharmaceutical Group Holding Co., Ltd. (the “Buyer” and “Stalking Horse Bidder”), and 

(ii) the assumption and assignment of certain of the Debtors’ executory contracts and unexpired 

leases, and (b) granting related relief; and the Court having entered the Order Approving (I) The 

Bidding Procedures in Connection with the Sale of All, Substantially All of the Debtors’ Assets, 

(II) the Procedures for the Assumption and Assignment of Executory Contracts and Unexpired 

Leases, (III) the Form and Manner of Notice of the Sale Hearing, Assumption Procedures, and 

Auction Results, (IV) Dates for an Auction and Sale Hearing and (V) Granting Related Relief 

[Docket No. 559] (the “Bidding Procedures Order”); and the Order Approving (I) The Debtors’ 

Entry into Stalking Horse Agreement and Related Bid Protections [Docket No. 811] approving the 

Stalking Horse Bidder, the Stalking Horse Agreement and the Bid Protections, each as defined 

below (the “Stalking Horse Order”); and the Buyer having been selected as the Successful Bidder; 

and upon the Buyer and the Debtors having entered into the Stalking Horse Agreement; and the 

Buyer having designated its subsidiary, ZT Biopharmaceutical LLC, as its designee (the 

“Designee”); and the Sale being effectuated by the Assets being transferred from the Debtors to 

GNC Holdings, LLC (the “Assignee”) and the membership interests of the Assignee being 

transferred to the Designee, such that upon consummation of the Sale, the Assignee will own all 

of the Assets and take assignment of all of the Selected Assigned Contracts3; and this Court having 

reviewed the Motion; and this Court having determined that the relief requested in the Motion is 

in the best interests of the Debtors, their estates, their creditors, and other parties in interest; and 

this Court having jurisdiction to consider the Motion and the relief requested therein in accordance 

with 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United 

                                                 
3  Accordingly, all references in this Sale Order to the “Buyer” that relate to the assignment of the Selected 

Assigned Contracts and the rights and obligations of the “Buyer” thereunder, including obligations with respect 
to Cure Costs and those rights and obligations identified in paragraph 21 of this Sale Order, shall be, and hereby 
are, deemed references to the Assignee. 
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States District Court for the District of Delaware dated as of February 29, 2012; and consideration 

of the Motion and the relief requested therein being a core proceeding under 28 U.S.C. § 157(b)(2); 

and this Court having authority to enter a final order consistent with Article III of the United States 

Constitution; and venue being proper before this Court under 28 U.S.C. §§ 1408 and 1409; and it 

appearing that proper and adequate notice of the Motion has been given and that no other or further 

notice is necessary; and the Objection Of The Official Committee Of Unsecured Creditors To 

Debtors’ Motion For Entry Of An Order Approving The Sale Of Substantially All Of The Debtors’ 

Assets Free And Clear Of All Claims, Liens, Liabilities, Rights, Interests, And Encumbrances 

[Docket No. 1062] having been consensually resolved in accordance with a settlement between 

the Debtors, the Committee, the Buyer, the Ad Hoc Group of Convertible Unsecured Notes and 

the Ad Hoc Group of Crossover Lenders that will be subject to separate approval of this Court; 

and a hearing having been held to consider the relief requested in the Motion (the “Sale Hearing”); 

and upon the record of the Sale Hearing and all the proceedings before this Court; and after due 

deliberation thereon; and good and sufficient cause appearing therefor, 

THE COURT HEREBY FINDS THAT:4 

Jurisdiction, Final Order, and Statutory Predicates 

 This Court has jurisdiction to hear and determine the Motion under 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b).  Venue of the Debtors’ 

above-captioned Chapter 11 Cases and the Motion in this district is proper under 28 U.S.C. §§ 

1408 and 1409. 

                                                 
4  The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law 

pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To 
the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such.  To 
the extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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 This Sale Order constitutes a final order within the meaning of 28 U.S.C. § 158(a).  

Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary under 

Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made applicable 

by Bankruptcy Rule 7054, this Court expressly finds that there is no just reason for delay in the 

implementation of this Sale Order, and expressly directs entry of judgment as set forth herein. 

 The statutory predicates for the relief sought in the Motion are sections 105(a), 363 

and 365 of the Bankruptcy Code, as supplemented by Bankruptcy Rules 2002, 6004, 6006, and 

9014, and applicable Local Rules. 

Notice of the Sale and the Cure Payments 

 As evidenced by the affidavits and/or certificates of service filed with the Court,5  

proper, timely, adequate, and sufficient notice of, among other things, the Motion, the Bidding 

Procedures, the Assumption Procedures, the Stalking Horse Agreement, the Sale, the Sale Hearing, 

and all deadlines related thereto, has been provided in accordance with sections 363 and 365 of 

the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006, 9007, 9008, and 9014, and in 

compliance with the Bidding Procedures Order to all parties required to receive such notice. 

 The Debtors served notice substantially in the form of the Notice of Sale, Bidding 

Procedures, Auction, and Sale Hearing [Docket No. 564] (the “Sale Notice”) on all parties 

required to receive such notice under the Bidding Procedures Order and applicable rules, published 

such notice in The Wall Street Journal (national edition), La Presse, and The Globe and Mail, and 

posted the Sale Notice on the Debtors’ case information website.  Such publication of the Sale 

Notices conforms to the requirements of the Bidding Procedures Order and Bankruptcy Rules 

                                                 
5  Such affidavits and/or certificates of service were filed by the Debtors at Docket Nos. 227, 623, 626, 630, 672, 

719, 751, 776, 864, 929, 936, 956, 962, 1012, 1098, and 1144. 
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2002(l) and 9008 and was reasonably calculated to provide notice to any affected party and afford 

any affected party the opportunity to exercise any rights related to the Motion and the relief granted 

by this Sale Order.  Service and publication of the Sale Notices was appropriate and reasonably 

calculated to provide all interested parties with timely and proper notice of the sale of the Assets, 

including the proposed sale of the Assets free and clear of all liens, claims, encumbrances, and 

interests, the Sale, the Bidding Procedures, and the Sale Hearing. 

 The Debtors served notice substantially in the form of the Notice of Potential 

Assumption of Executory Contracts or Unexpired Leases and Cure Amounts [Docket No. 614], 

the First Supplemental Notice of Potential Assumption and Assignment of Executory Contracts 

and Cure Amounts [Docket No. 927], the Second Supplemental Notice of Potential Assumption 

and Assignment of Executory Contracts and Unexpired Leases and Cure Amounts [Docket No. 

1111], and the Third Supplemental Notice of Potential Assumption and Assignment of Executory 

Contracts and Unexpired Leases and Cure Amounts [Docket No. 1182] (collectively, 

the “Assumption Notices”) on each of the counterparties to the Assigned Contracts in accordance 

with the Assumption Procedures and the Bidding Procedures Order.  The service of the 

Assumption Notices was sufficient under the circumstances and in full compliance with the 

Assumption Procedures and the Bidding Procedures Order, and no further notice need be provided 

in respect of the Debtors’ assumption and assignment to the Buyer of the Selected Assigned 

Contracts or the Cure Costs.  All counterparties to the Selected Assigned Contracts have had an 

adequate opportunity to object to the assumption and assignment of the Selected Assigned 

Contracts and the Cure Costs.  Service of the Assumption Notices was appropriate and reasonably 

calculated to provide all interested parties with timely and proper notice of the potential 
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assumption and assignment of the Selected Assigned Contracts in connection with the sale of the 

Assets and the related Cure Costs.   

 The Debtors served notice substantially in the form of the Stalking Horse Selection 

Notice [Docket No. 660] (the “Stalking Horse Selection Notice”), on all parties required to receive 

such notice under the Bidding Procedures Order and applicable rules.  Service of the Stalking 

Horse Selection Notice was appropriate and reasonably calculated to provide all interested parties 

with timely and proper notice of execution of the Stalking Horse Agreement by and between the 

Debtors and the Stalking Horse Bidder, pursuant to which the Debtors agreed, subject to Court 

approval, to pay the Bid Protections as set forth in the Stalking Horse Agreement. 

 The Debtors served the Notice of Cancellation and Successful Bidder [Docket 

No. 1128] (the “Notice of Cancellation”) on all parties required to receive such notice under 

applicable rules.  Service of the Notice of Cancellation was appropriate and reasonably calculated 

to provide all interested parties with timely and proper notice of the cancellation of the Auction 

and the Stalking Horse Bidder as the Successful Bidder. 

 The notice described in the foregoing paragraphs is due, proper, timely, adequate, 

and sufficient notice of the Motion, the Bidding Procedures, the Sale Hearing, the assumption and 

assignment of the Assigned Contracts, the Sale, and the entry of this Sale Order, and has been 

provided to all parties in interest.  Such notice was, and is, good, sufficient, and appropriate under 

the circumstances of these Chapter 11 Cases, provided a fair and reasonable opportunity for parties 

in interest to object, and to be heard, with respect thereto, and was provided in accordance with 

sections 363 and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9006, 9007, 

and 9014, and the applicable Local Rules.  Accordingly, no other or further notice with respect to 

such matters is necessary or shall be required. 
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Business Judgment 

 The Debtors have demonstrated good, sufficient, and sound business purposes and 

justifications for, and compelling circumstances to promptly consummate, the Sale and the other 

transactions contemplated by the Stalking Horse Agreement and the Transaction Documents (as 

defined in the Stalking Horse Agreement), including, without limitation, the assumption, 

assignment, and/or transfer of the Selected Assigned Contracts (collectively, the “Transaction”) 

pursuant to sections 105, 363, and 365 of the Bankruptcy Code, prior to and outside of a plan of 

reorganization, and such action is an appropriate exercise of the Debtors’ business judgment and 

in the best interests of the Debtors, their estates, and their creditors.  Such business reasons include, 

but are not limited to, the fact that: (i) there is substantial risk of depreciation of the value of the 

Assets if the Sale is not consummated promptly; (ii) the Stalking Horse Agreement and the Closing 

present the best opportunity to maximize the value of the Debtors’ estates; (iii) the cash proceeds 

from the Sale, once consummated, will be used to indefeasibly pay in full the outstanding DIP 

Facilities Claims (as defined in the Plan) at Closing and the remaining proceeds will be distributed 

in accordance with the Third Amended Joint Chapter 11 Plan of Reorganization of GNC Holdings, 

Inc. and Its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code [Docket No. 849], as so 

modified and amended consistent in all respects with the Plan Amendment Term Sheet (the 

“Amended Plan”); and (iv) unless the Sale is concluded expeditiously as provided for in this Sale 

Order and pursuant to the Stalking Horse Agreement, potential creditor recoveries may be 

substantially diminished. 

Good Faith of the Buyer; No Collusion 

 The Buyer is purchasing the Assets in good faith and is a good faith purchaser 

within the meaning of section 363(m) of the Bankruptcy Code, and therefore is entitled to, and 
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granted pursuant to paragraph 35 below, the full rights, benefits, privileges, and protections of that 

provision, and has otherwise proceeded in good faith in all respects in connection with the 

Transaction in that, among other things: (i) the Buyer recognized that the Debtors were free to deal 

with any other party interested in acquiring the Assets; (ii) the Buyer complied with the provisions 

in the Bidding Procedures Order; (iii) the Buyer agreed to subject its bid to the competitive bidding 

procedures set forth in the Bidding Procedures Order; (iv) all payments to be made by the Buyer 

and other agreements or arrangements entered into by the Buyer in connection with the Sale have 

been disclosed; and (v) the negotiation and execution of the Stalking Horse Agreement and 

Transaction Documents were at arm’s length and in good faith. 

 None of the Debtors, the Buyer, any other party in interest, or any of their respective 

representatives has engaged in any conduct that would cause or permit the Stalking Horse 

Agreement or any of the Transaction Documents, or the consummation of the Transaction, to be 

avoidable or avoided, or for costs or damages to be imposed, under section 363(n) of the 

Bankruptcy Code, or has acted in bad faith or in any improper or collusive manner with any entity 

in connection therewith. 

Highest or Otherwise Best Offer 

 In accordance with the Bidding Procedures Order, the Stalking Horse Agreement 

was deemed a Qualified Bid. 

 The Debtors have complied in all material respects with the Bidding Procedures 

Order and accordingly have afforded a full, fair, and reasonable opportunity for any entity to make 

a higher or otherwise better offer to purchase the Assets. 
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 The Stalking Horse Agreement constitutes the highest or otherwise best offer for 

the Assets and represents a fair and reasonable offer to purchase the Assets under the circumstances 

of these Chapter 11 Cases.  

 The Transaction described in the Stalking Horse Agreement was a material 

inducement for, and an express condition of, the Buyer’s willingness to enter into the Stalking 

Horse Agreement, and will provide a greater benefit to the Debtors, their estates, and their creditors 

than in the absence of the Transaction. 

 The Buyer has demonstrated its financial wherewithal to satisfy its obligations 

under the Stalking Horse Agreement, including its payment of the Purchase Price and otherwise 

provided adequate assurance of future performance of the Stalking Horse Agreement.  See Notice 

of Filing of Adequate Assurance Information with Respect to Proposed Stalking Horse Bidder 

[Docket No. 681]; Notice of Filing of Additional Adequate Assurance Information with Respect to 

the Stalking Horse Bidder [Docket No. 1074]; Notice of Filing of Additional Adequate Assurance 

Information with Respect to the Stalking Horse Bidder [Docket No. 1190]. 

No Fraudulent Transfer 

 The Stalking Horse Agreement and Transaction Documents were not entered into, 

and the Transaction is not being consummated, for the purpose of hindering, delaying, or 

defrauding creditors of the Debtors under applicable law, and none of the parties to the Stalking 

Horse Agreement or parties to any of the Transaction Documents are consummating the 

Transaction with any fraudulent or otherwise improper purpose.  The Purchase Price for the Assets 

constitutes reasonably equivalent value, fair consideration and fair value under the Bankruptcy 

Code, the Uniform Fraudulent Transfer Act, the Uniform Voidable Transactions Act, the Uniform 

Fraudulent Conveyance Act, and any other applicable law. 
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Validity of Transfer 

 The Debtors have full corporate power and authority (i) to perform all of their 

obligations under the Stalking Horse Agreement and the Transaction Documents and (ii) to 

consummate the Transaction.  Subject to the entry of this Sale Order, no further consents or 

approvals are required for the Debtors to consummate the Transaction or otherwise perform their 

obligations under the Stalking Horse Agreement or the Transaction Documents, except in each 

case as otherwise expressly set forth in the Final DIP Order,6 the Stalking Horse Agreement or 

applicable Transaction Documents. 

 As of the date of the Closing (the “Closing Date”), the transfer of the Assets to the 

Buyer, including, without limitation, the assumption, assignment, and transfer of the Selected 

Assigned Contracts, will be a legal, valid, and effective transfer thereof, and will vest the Buyer 

with all right, title, and interest of the Debtors in and to the Assets, free and clear of all Interests 

(as defined below) accruing or arising any time prior to the Closing Date, except as expressly set 

forth in the Stalking Horse Agreement. 

Section 363(f) Is Satisfied 

 The Buyer would not have entered into the Stalking Horse Agreement and would 

not consummate the transaction contemplated thereby if the sale of the Assets, including the 

assumption, assignment, and transfer of the Selected Assigned Contracts to the Buyer, were not 

free and clear of all Interests of any kind or nature whatsoever (except as expressly set forth in the 

Stalking Horse Agreement or this Sale Order with respect to permitted liens and Assumed 

Liabilities (collectively, the “Permitted Interests”)), or if the Buyer or any of its Affiliates, past, 

                                                 
6  The “Final DIP Order” means the Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, 

(II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority 
Administrative Expense Claims, (IV) Granting Adequate Protection to Prepetition Secured Lenders, 
(V) Modifying Automatic Stay, and (VI) Granting Related Relief entered on July 21, 2020 [Docket No. 502]. 
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present and future members or shareholders, lenders, subsidiaries, parents, divisions, agents, 

representatives, insurers, attorneys, successors and assigns, or any of its or their respective 

directors, managers, officers, employees, agents, representatives, attorneys, contractors, 

subcontractors, independent contractors, owners, insurance companies, or partners (each, a “Buyer 

Party,” and collectively, the “Buyer Parties”) would, or in the future could, be liable for any of 

such Interests (except for Permitted Interests). 

 The Debtors may sell or otherwise transfer the Assets free and clear of all Interests 

because, in each case, one or more of the standards set forth in section 363(f)(1)–(5) of the 

Bankruptcy Code has been satisfied.  Those holders of Interests against the Debtors, their estates, 

or any of the Assets who did not object, or who withdrew their objections, to the Sale or the Motion 

are deemed to have consented thereto pursuant to section 363(f)(2) of the Bankruptcy Code.  Those 

holders of such Interests who did object fall within one or more of the other subsections of 

section 363(f) and are adequately protected by the terms of this Sale Order, including, as 

applicable, by having their Interests, if any, attach to the proceeds of the Sale attributable to the 

Assets in which such creditor alleges or asserts an Interest, in the same order of priority, with the 

same validity, force, and effect, that such creditor had against the Assets immediately prior to 

consummation of the Sale, subject to any claims and defenses the Debtors and their estates may 

possess with respect thereto. 

 As used in this Sale Order, the terms “Interest” and “Interests” include all of the 

following, in each case, to the extent against or with respect to the Debtors, or in, on, or against, 

or with respect to any of the Assets: liens (including as defined in section 101(37) of the 

Bankruptcy Code, and whether consensual, statutory, possessory, judicial, or otherwise), claims 

(as defined in section 101(5) of the Bankruptcy Code) (“Claims”), debts (as defined in section 
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101(12) of the Bankruptcy Code), encumbrances, obligations, liabilities, demands, guarantees, 

actions, suits, defenses, deposits, credits, allowances, options, rights, restrictions, limitations, 

contractual commitments, rights, or interests of any kind or nature whatsoever, whether known or 

unknown, choate or inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, 

recorded or unrecorded, perfected or unperfected, allowed or disallowed, contingent or non-

contingent, liquidated or unliquidated, matured or unmatured, material or non-material, disputed 

or undisputed, whether arising prior to, on or subsequent to the commencement of these Chapter 11 

Cases, and in each case, whether imposed by agreement, understanding, law, equity, or otherwise, 

including, but not limited to, (a) mortgages, security deeds, deeds of trust, pledges, charges, 

security interests, levies, hypothecations, encumbrances, servitudes, licenses, encroachments, 

restrictive covenants, restrictions on transferability, voting, sale, transfer or other similar 

restrictions, rights of setoff (except for setoffs validly exercised before the Petition Date), rights of 

use or possession, conditional sale arrangements, deferred purchase price obligations, profit 

sharing interest, or any similar rights; (b) all claims, including, without limitation, all rights or 

causes of action (whether in law or equity), proceedings, warranties, guarantees, indemnities, 

rights of recovery, setoff (except for setoffs validly exercised before the Petition Date), indemnity 

or contribution, obligations, demands, restrictions, indemnification claims, or liabilities relating to 

any act or omission of the Debtors or any other entity, consent rights, options, contract rights, 

covenants, and interests of any kind or nature whatsoever (known or unknown, matured or 

unmatured, accrued, or contingent and regardless of whether currently exercisable), whether 

arising prior to or subsequent to the commencement of these Chapter 11 Cases, and whether 

imposed by agreement, understanding, law, equity, or otherwise; (c) all debts, liabilities, 

obligations, contractual rights and claims, and labor, employment, and pension claims; (d) any 
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rights that purport to give any party a right or option to effect any forfeiture, modification, right of 

first offer or first refusal, or consents, or termination of the Debtors’ or the Buyer’s interest in the 

Assets, or any similar rights; (e) any rights under labor or employment agreements; (f) any rights 

under pension, multiemployer plan (as such term is defined in section 3(37) or section 4001(a)(3) 

of the Employment Retirement Income Security Act of 1974 (as amended, “ERISA”)), health or 

welfare, compensation or other employee benefit plans, agreements, practices, and programs, 

including, without limitation, any pension plans of the Debtors or any multiemployer plan to which 

the Debtors have at any time contributed to or had any liability or potential liability; (g) any other 

employee claims related to worker’s compensation, occupation disease, or unemployment or 

temporary disability, including, without limitation, claims that might otherwise arise under or 

pursuant to (i) ERISA, (ii) the Fair Labor Standards Act, (iii) Title VII of the Civil Rights Act of 

1964, (iv) the Federal Rehabilitation Act of 1973, (v) the National Labor Relations Act, (vi) the 

Age Discrimination and Employment Act of 1967 and the Age Discrimination in Employment 

Act, each as amended, (vii) the Americans with Disabilities Act of 1990, (viii) the Consolidated 

Omnibus Budget Reconciliation Act of 1985, as amended, including, without limitation, the 

requirements of Part 6 of Subtitle B of Title I of ERISA and Section 4980B of the Internal Revenue 

Code of any similar state law, (ix) state discrimination laws, (x) state unemployment compensation 

laws or any other similar state laws, (xi) any other state or federal benefits or claims relating to 

any employment with the Debtors or any of their predecessors, or (xii) the WARN Act (29 U.S.C. 

§§ 2101, et seq.) or any state or other laws of similar effect; (h) any bulk sales or similar law; (i) 

any tax statutes or ordinances or other laws of similar effect, including, without limitation, the 

Internal Revenue Code of 1986, as amended, and any taxes arising under or out of, in connection 

with, or in any way relating to the operation of the Assets before the closing of a Sale; (j) any 
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unexpired and executory contract or unexpired lease to which the Debtors are a party that is not 

assumed; (k) any other excluded liabilities under the Stalking Horse Agreement; and (l) Interests 

arising under or in connection with any acts, or failures to act, of the Debtors or any of their 

predecessors, affiliates, or subsidiaries, including, but not limited to, Interests arising under any 

doctrines of successor liability (to the greatest extent permitted by applicable law), or transferee 

or vicarious liability, violation of the Securities Act, the Exchange Act, or other applicable 

securities laws or regulations, breach of fiduciary duty, or aiding or abetting breach of fiduciary 

duty, or any similar theories under applicable law or otherwise. 

Not a Successor; Not a Sub Rosa Plan 

 The Buyer and the Buyer Parties are not, and shall not be deemed to, as a result of 

any action taken in connection with the Transaction: (i) be a successor to or a mere continuation 

or substantial continuation (or other such similarly situated party) to the Debtors or their estates 

(other than with respect to the assumed liabilities as expressly stated in the Stalking Horse 

Agreement); or (ii) have, de facto or otherwise, merged or consolidated with or into the Debtors.   

 The Sale does not constitute a de facto plan of reorganization or liquidation or an 

element of such a plan for the Debtors, as it does not and does not propose to: (i) impair or 

restructure existing debt of, or equity interests in, the Debtors; (ii) impair or circumvent voting 

rights with respect to any future plan proposed by the Debtors; (iii) circumvent chapter 11 plan 

safeguards, such as those set forth in sections 1125 and 1129 of the Bankruptcy Code; or 

(iv) classify claims or equity interests, compromise controversies, or extend debt maturities. 

Assumption, Assignment and/or Transfer of the Assigned Contracts 

 The Debtors have demonstrated (i) that it is an exercise of their sound business 

judgment to assume and assign the Selected Assigned Contracts to the Buyer in each case in 
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connection with the consummation of the Transaction and (ii) that the assumption and assignment 

of the Selected Assigned Contracts to the Buyer is in the best interests of the Debtors, their estates, 

their creditors, and other parties in interest.  The Selected Assigned Contracts being assigned to 

the Buyer are an integral part of the Assets being purchased by the Buyer and, accordingly, such 

assumption, assignment and cure of any defaults under the Selected Assigned Contracts are 

reasonable and enhance the value of the Debtors’ estates.  Each and every provision of the 

documents governing the Assets or applicable nonbankruptcy law that purports to prohibit, restrict, 

or condition, or could be construed as prohibiting, restricting, or conditioning assignment of any 

of the Assets pursuant to the Transaction, if any, have been or will be satisfied or are otherwise 

unenforceable under section 365 of the Bankruptcy Code.  Any non-Debtor counterparty to a 

Selected Assigned Contract that has not filed with the Court an objection to such assumption and 

assignment in accordance with the terms of the Motion is deemed to have consented to such 

assumption and assignment.   

 To the extent necessary or required by applicable law, the Debtors (on behalf of the 

Buyer) have or will have as of the Closing Date: (i) cured, or provided adequate assurance of cure, 

of any default existing prior to the Closing Date with respect to the Selected Assigned Contracts, 

within the meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, and 

(ii) provided compensation, or adequate assurance of compensation, to any party for any actual 

pecuniary loss to such party resulting from such default, within the meaning of section 

365(b)(1)(B) of the Bankruptcy Code.  Except as expressly agreed between the Debtors and a non-

Debtor counterparty or as preserved by an Adjourned Objection (as defined below), the respective 

amounts set forth on the exhibits attached to the Debtors’ Assumption Notices (or any 

supplemental Assumption Notice served in accordance with the Assumption Procedures or any 
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order of the Bankruptcy Court) are the sole amounts necessary under sections 365(b)(1)(A) and 

365(f)(2)(A) of the Bankruptcy Code to cure all such monetary defaults and pay all actual 

pecuniary losses under the Assigned Contracts. 

 The promise of the Buyer to perform the obligations first arising under the 

Selected Assigned Contracts after their assumption and assignment to the Buyer constitutes 

adequate assurance of future performance within the meaning of sections 365(b)(1)(C) and 

365(f)(2)(B) of the Bankruptcy Code to the extent that any such assurance is required and not 

waived by the counterparties to such Selected Assigned Contracts.  Any objections to the 

foregoing, the determination of any Cure Costs, or otherwise related to or in connection with the 

assumption, assignment, or transfer of any of the Selected Assigned Contracts to the Buyer (other 

than Adjourned Objections) are hereby overruled on the merits or otherwise treated as set forth in 

paragraph 3 below.  Those non-Debtor counterparties to Selected Assigned Contracts who did not 

object to the assumption, assignment, or transfer of their applicable Selected Assigned Contract, 

or to their applicable Cure Cost, are deemed to have consented thereto for all purposes of this Sale 

Order. 

Compelling Circumstances for an Immediate Sale 

 Time is of the essence in consummating the Transaction.  In order to maximize the 

value of the Assets, it is essential that the sale and assignment of the Assets occur within the time 

constraints set forth in the Stalking Horse Agreement.  This Sale Order constitutes a final order 

within the meaning of 28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 

6006(d), and to any extent necessary under Bankruptcy Rule 9014 and Rule 54(b) of the Federal 

Rules of Civil Procedure, as made applicable by Bankruptcy Rule 7054, this Court expressly finds 

that there is no just reason for delay in the implementation of this Sale Order, and, sufficient cause 
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having been shown, waives any such stay, and expressly directs entry of judgment as set forth 

herein.  The Debtors have demonstrated compelling circumstances and a good, sufficient and 

sound business purpose and justification for the immediate approval and consummation of the 

Transaction as contemplated by the Stalking Horse Agreement.  The Buyer, being a good faith 

purchaser under section 363(m) of the Bankruptcy Code, may close the Transaction contemplated 

by the Stalking Horse Agreement at any time after entry of this Sale Order, subject to the terms 

and conditions of the Stalking Horse Agreement. 

 The consummation of the Transaction is legal, valid, and properly authorized under 

all applicable provisions of the Bankruptcy Code, including, without limitation, sections 105, 363, 

and 365 of the Bankruptcy Code, and all of the applicable requirements of such sections have been 

complied with in respect of the Transaction. 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 

THAT: 

General Provisions 

1. The Motion, and the relief requested therein, is granted and approved, and the 

Transaction contemplated thereby and by the Stalking Horse Agreement and Transaction 

Documents are approved, in each case as set forth in this Sale Order. 

2. This Court’s findings of fact and conclusions of law set forth in the Bidding 

Procedures Order and the Stalking Horse Order are incorporated herein by reference. 

3. All objections to the Motion or the relief requested therein, the Stalking Horse 

Agreement, the Transaction Documents, the Sale, the entry of this Sale Order, or the relief granted 

herein, including, without limitation, any objections relating to the cure of any non-monetary 

defaults under any of the Selected Assigned Contracts or the assumption and assignment of any of 
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the Selected Assigned Contracts to the Buyer by the Debtors that have not been withdrawn, 

waived, resolved, adjourned, or otherwise settled as set forth herein, as announced to this Court at 

the Sale Hearing or by stipulation filed with this Court, and all reservations of rights included 

therein, are hereby denied and overruled on the merits.  Timely filed objections to the Sale are 

hereby adjourned solely with respect to the issue of the proper amount of Cure Costs and not any 

other issue to September 29, 2020 and the rights of the parties with respect to such issue are 

expressly preserved (the “Adjourned Objections”).  Those parties who did not object to the Motion 

or the entry of this Sale Order in accordance with the Bidding Procedures Order, or who withdrew 

their objections thereto, are deemed to have consented to the relief granted herein for all purposes, 

including, without limitation, pursuant to section 363(f)(2) of the Bankruptcy Code. 

Approval of Stalking Horse Agreement; Binding Nature 

4. The Stalking Horse Agreement and the Transaction Documents, including, in each 

case, any amendments, supplements and modifications thereto, and all of the terms and conditions 

thereof, are hereby approved as set forth herein.   

5. The consideration provided by the Buyer for the Assets under the Stalking Horse 

Agreement is fair and reasonable and shall be deemed for all purposes to constitute reasonably 

equivalent value, fair value, and fair consideration under the Bankruptcy Code, the Uniform 

Fraudulent Transfer Act, the Uniform Voidable Transactions Act, the Uniform Fraudulent 

Conveyance Act, and any other applicable law, and the Transaction may not be avoided or rejected 

by any person, or costs or damages imposed or awarded against the Buyer or any Buyer Party, 

under section 363(n) or any other provision of the Bankruptcy Code.   

6. Pursuant to sections 105, 363, and 365 of the Bankruptcy Code, the Debtors are 

authorized and empowered to, and shall, take any and all actions necessary or appropriate to 
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(a) consummate the Sale pursuant to and in accordance with the terms and conditions of the 

Stalking Horse Agreement and the Transaction Documents and otherwise comply with the terms 

of this Sale Order, and (b) execute and deliver, perform under, consummate, implement, and take 

any and all other acts or actions as may be reasonably necessary or appropriate to the performance 

of their obligations as contemplated by the Stalking Horse Agreement and the Transaction 

Documents, in each case without further notice to or order of this Court.  The Transaction 

authorized herein shall be of full force and effect, regardless of the Debtors’ lack or purported lack 

of good standing in any jurisdiction in which the Debtors are formed or authorized to transact 

business.  The Buyer shall not be required to seek or obtain relief from the automatic stay under 

section 362 of the Bankruptcy Code to enforce any of its remedies under the Stalking Horse 

Agreement or any other Transaction Document.  The automatic stay imposed by section 362 of 

the Bankruptcy Code is modified solely to the extent necessary to implement the preceding 

sentence and the other provisions of this Sale Order; provided, however, that this Court shall retain 

exclusive jurisdiction over any and all disputes with respect thereto. 

7. This Sale Order shall be binding in all respects upon the Debtors, their estates, all 

creditors, all holders of equity interests in the Debtors, all holders of any Claim(s) (whether known 

or unknown) against the Debtors, all holders of Interests (whether known or unknown) against, in 

or on all or any portion of the Assets, all non-Debtor parties to the Selected Assigned Contracts, 

the Buyer, and all successors and assigns of the foregoing, including, without limitation, any 

trustee, if any, subsequently appointed in these Chapter 11 Cases or upon a conversion to chapter 7 

under the Bankruptcy Code of these Chapter 11 Cases, or other plan fiduciaries, plan 

administrators, liquidating trustees, or other estate representatives appointed or elected in the 

Debtors’ cases. 
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8. Subject to the terms, conditions, and provisions of this Sale Order, all entities are 

hereby forever prohibited and barred from taking any action that would adversely affect or 

interfere, or that would be inconsistent (a) with the ability of the Debtors to sell and transfer the 

Assets to the Buyer in accordance with the terms of the Stalking Horse Agreement, the Transaction 

Documents and this Sale Order and (b) with the ability of the Buyer to acquire, take possession of, 

use and operate the assets in accordance with the terms of the Stalking Horse Agreement and this 

Sale Order.   

Transfer of Assets Free and Clear of Interests; Injunction 

9. Pursuant to sections 105(a), 363(b), 363(f), 365(a), 365(b), and 365(f) of the 

Bankruptcy Code, the Debtors are authorized and directed to transfer the Assets, including but not 

limited to the Selected Assigned Contracts, to the Buyer on the Closing Date in accordance with 

the Stalking Horse Agreement and Transaction Documents.  Upon the Debtors’ receipt of the 

Purchase Price (including the Deposit) and as of the Closing Date, such transfer shall constitute a 

legal, valid, binding, and effective transfer of such Assets free and clear of all Interests of any kind 

or nature whatsoever (except for Permitted Interests) and shall vest the Buyer with all right, title 

and interest to and in such Assets subject only to the permitted encumbrances and assumed 

liabilities expressly set forth in the Stalking Horse Agreement.  As soon as practicable following 

the Closing, the Debtors shall file with the Court a notice confirming the occurrence of the Closing 

Date. 

10. All such Interests shall attach solely to the proceeds of the Sale with the same 

validity, priority, force, and effect that they now have as against the Assets, subject to any claims 

and defenses the Debtors and their estates may possess with respect thereto; provided, however, 

that setoff rights will be extinguished to the extent there is no longer mutuality after the 
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consummation of the Transaction.  This Sale Order shall be effective as a determination that, on 

and as of the Closing, all Interests of any kind or nature whatsoever (except for Permitted Interests) 

have been unconditionally released, discharged, and terminated in, on, or against the Assets (but 

not the proceeds thereof).  The provisions of this Sale Order authorizing and approving the transfer 

of the Assets free and clear of Interests shall be self-executing, and neither the Debtors nor the 

Buyer shall be required to execute or file releases, termination statements, assignments, consents, 

or other instruments in order to effectuate, consummate, and implement the provisions of this Sale 

Order. 

11. Except as expressly permitted by the Stalking Horse Agreement or this Sale Order, 

all entities holding Interests (other than the permitted encumbrances and assumed liabilities) are 

hereby forever barred, estopped, and permanently enjoined from asserting their respective Interests 

against the Buyer or any Buyer Party, and each of its or their respective property and assets, 

including, without limitation, the Assets.  Following the Closing, no holder of any Interest shall 

interfere with the Buyer’s title to or use and enjoyment of the Assets based on or related to any 

such Interest or based on any action the Debtors may take in the Chapter 11 Cases. 

12. On and after the Closing Date, the Buyer shall be authorized to execute and file 

such documents, and to take all other actions as may be necessary, on behalf of each holder of an 

Interest to release, discharge, and terminate such Interests in, on and against the Assets (but not 

the proceeds thereof) as provided for herein, as such Interests may have been recorded or may 

otherwise exist.  On and after the Closing Date, and without limiting the foregoing, the Buyer shall 

be authorized to file termination statements, mortgage releases or lien terminations in any required 

jurisdiction to remove any mortgage, record, notice filing, or financing statement recorded to 

attach, perfect, or otherwise notice any Interest that is extinguished or otherwise released pursuant 
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to this Sale Order.  This Sale Order constitutes authorization under all applicable jurisdictions and 

versions of the Uniform Commercial Code and other applicable law for the Buyer to file UCC and 

other applicable termination statements with respect to all security interests in, liens on, or other 

Interests in the Assets. 

13. On and after the Closing, the entities holding an Interest (other than a permitted 

encumbrance or assumed liability expressly set forth in the Stalking Horse Agreement) shall 

execute such documents and take all other actions as may be reasonably necessary to release their 

respective Interests in the Assets (but not the proceeds thereof), as such Interests may have been 

recorded or otherwise filed.  The Buyer may, but shall not be required to, file a certified copy of 

this Sale Order in any filing or recording office in any federal, state, county, or other jurisdiction 

in which the Debtors are incorporated or has real or personal property, or with any other 

appropriate clerk or recorded with any other appropriate recorder, and such filing or recording 

shall be accepted and shall be sufficient to release, discharge, and terminate any of the Interests as 

set forth in this Sale Order as of the Closing Date.  All entities that are in possession of any portion 

of the Assets on the Closing Date shall promptly surrender possession thereof to the Buyer at the 

Closing.   

14. The transfer of the Assets to the Buyer pursuant to the Stalking Horse Agreement 

and Transaction Documents does not require any consents other than specifically provided for in 

the Stalking Horse Agreement or as provided for herein.  Notwithstanding anything to the contrary 

contained in this Sale Order, the cash proceeds from the Sale, once consummated, shall be used in 

accordance with the Restructuring Support Agreement (as defined in the Plan) to indefeasibly pay 

in full the outstanding DIP Facilities Claims at Closing and the remaining proceeds shall be 

distributed in accordance with the Amended Plan. 
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15. On the Closing Date, this Sale Order shall be construed and shall constitute for any 

and all purposes a full and complete general assignment, conveyance, and transfer to the Buyer of 

the Assets and the Debtors’ interests in the Assets acquired by the Buyer under the Stalking Horse 

Agreement.  This Sale Order is and shall be effective as a determination that, on the Closing Date, 

all Interests of any kind or nature whatsoever existing as to the Assets prior to the Closing Date 

(other than Permitted Interests), shall have been unconditionally released, discharged, and 

terminated to the fullest extent permitted by applicable law, and that the conveyances described 

herein have been effected.  This Sale Order is and shall be binding upon and govern the acts of all 

entities (including, without limitation, all filing agents, filing officers, title agents, title companies, 

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, 

governmental departments, secretaries of state, and federal, state, and local officials) who may be 

required by operation of law, the duties of their office, or contract to accept, file, register, or 

otherwise record or release any documents or instruments, or who may be required to report or 

insure any title or state of title in or to any lease.  Each of the foregoing entities shall accept for 

filing any and all of the documents and instruments necessary and appropriate to release, discharge, 

and terminate any of the Interests or to otherwise consummate the Transaction contemplated by 

this Sale Order, the Stalking Horse Agreement, or any Transaction Document. 

16. Upon the Closing Date and pursuant to this Sale Order, all conditions precedent in 

the Stalking Horse Agreement and all obligations of each of the Buyer and the Seller necessary to 

consummate the Transaction, including those obligations set forth in section 8 of the Stalking 

Horse Agreement, shall be deemed to have occurred in accordance with the terms of the Stalking 

Horse Agreement.   
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Assigned Contracts; Cure Payments 

17. Pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, and subject to 

and conditioned upon the Closing Date, the Debtors’ assumption, assignment and transfer to the 

Buyer of the Selected Assigned Contracts is hereby authorized and approved in full subject to the 

terms set forth below.   

18. Upon and as of the Closing, the Debtors are authorized and empowered to, and 

shall, assume, assign, and/or transfer each of the Selected Assigned Contracts to the Buyer free 

and clear of all Interests (except for Permitted Interests).  The payment of the applicable Cure 

Costs (if any), or the reservation by the Debtors (on behalf of the Buyer) of an amount of cash that 

is equal to the lesser of (i) the amount of any cure or other compensation asserted by the applicable 

counterparty to such Selected Assigned Contract as required under section 365 of the Bankruptcy 

Code, to the extent asserted in accordance with the Bidding Procedures Order, or (ii) the amount 

approved by order of this Court to reserve for such payment (such lesser amount, the “Alleged 

Cure Claim”) shall, pursuant to section 365 of the Bankruptcy Code and other applicable law, 

(a) effect a cure, or provide adequate assurance of cure, of all defaults existing thereunder as of the 

Closing Date and (b) compensate, or provide adequate assurance of compensation, for any actual 

pecuniary loss to such non-Debtor party resulting from such default.  Accordingly, on and as of 

the Closing Date, other than such payment (if any) or reservation, neither the Debtors nor the Buyer 

shall have any further liabilities or obligations to the non-Debtor parties to the Assigned Contracts 

arising prior to the Closing Date with respect to, and the non-Debtor parties to the Selected 

Assigned Contracts shall be forever barred, estopped and permanently enjoined from seeking, any 

additional amounts or Claims that arose, accrued, or were incurred at any time on or prior to the 

Closing Date on account of the Debtors’ cure or compensation obligations arising under section 
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365 of the Bankruptcy Code; provided, that if the Debtors and any non-Debtor counterparty 

expressly agree that payment of Cure Costs will cure defaults only through an earlier date, then 

such non-Debtor party shall not be barred from asserting an administrative Claim for rent or other 

charges arising during the period following such agreed-upon earlier date through the Closing Date 

to the extent that such amounts are not paid or reserved for by the Debtors (on behalf of the Buyer) 

at Closing; provided, further, that the Debtors shall promptly (and in any event no later than the 

Closing Date) pay all cure obligations arising at any time between the deadline for non-Debtor 

counterparties to object to the Debtors’ proposed Cure Costs and the Closing Date under any 

Selected Assigned Contract (the “Post-Cure Objection Deadline Cure Costs”) to the applicable 

non-Debtor counterparty to each Selected Assigned Contract (and such non-Debtor counterparties 

shall retain all rights to enforce prompt payment of such Post-Cure Objection Deadline Cure Costs, 

including the right to file an administrative expense claim); and provided, further, that, 

notwithstanding anything to the contrary in this Sale Order or the Stalking Horse Agreement, all 

obligations arising under the Selected Assigned Contracts prior to the Closing Date, but that are 

not in default as of the Closing Date, shall be assumed by Buyer on the Closing Date and paid by 

Buyer in the ordinary course of business as and when they come due.  Any counterparty to an 

Assigned Contract that filed an Adjourned Objection that remains unresolved as of or following 

the Closing Date shall be entitled to request a prompt hearing in connection with such disputed 

Cure Cost, including fixing the liability, amount and timing of payment thereof.  The Buyer has 

provided adequate assurance of future performance under the relevant Selected Assigned Contracts 

within the meaning of section 365(f) of the Bankruptcy Code.   

19. To the extent any provision in any Selected Assigned Contract assumed or assumed 

and assigned (as applicable) pursuant to this Sale Order (including, without limitation, any “change 
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of control” provision) (a) prohibits, restricts, or conditions, or purports to prohibit, restrict, or 

condition, such assumption or assignment or (b) is modified, breached, or terminated, or deemed 

modified, breached, or terminated by any of the following: (i) the commencement of these 

Chapter 11 Cases, (ii) the insolvency or financial condition of the Debtors at any time before the 

closing of these Chapter 11 Cases, (iii) the Debtors’ assumption or assumption and assignment (as 

applicable) of such Selected Assigned Contract, or (iv) the consummation of the Transaction, then 

such provision shall be deemed modified so as to not entitle the non-Debtor party thereto to 

prohibit, restrict, or condition such assumption or assignment, to modify or terminate such Selected 

Assigned Contract, or to exercise any other default-related rights or remedies with respect thereto 

as a result of the Transaction, including, without limitation, any such provision that purports to 

allow the non-Debtor party thereto to recapture such Selected Assigned Contracts, impose any 

penalty thereunder, condition any renewal or extension thereof, impose any rent acceleration or 

assignment fee, or increase or otherwise impose any other fees or other charges in connection 

therewith.  All such provisions constitute unenforceable anti-assignment provisions that are void 

and of no force and effect with respect to the Transaction pursuant to sections 365(b), 365(e), and 

365(f) of the Bankruptcy Code. 

20. All defaults or other obligations of the Debtors under the Selected Assigned 

Contracts arising or accruing prior to the Closing of the Sale, or required to be paid pursuant to 

section 365 of the Bankruptcy Code in connection with the assumption or assignment of the 

Selected Assigned Contracts (in each case, without giving effect to any acceleration clauses or any 

default provisions of the kind specified in section 365(b)(2) of the Bankruptcy Code), whether 

monetary or non-monetary, shall be cured by the Debtors (on behalf of the Buyer) to the extent set 

forth in this Sale Order.  
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21. All requirements and conditions under sections 363 and 365 of the Bankruptcy 

Code for the assumption by the Debtors and assignment to the Buyer of the Selected Assigned 

Contracts have been satisfied.  Upon the Closing and payment of or reservation for Cure Costs as 

set forth in paragraph 18 of this Sale Order, in accordance with sections 363 and 365 of the 

Bankruptcy Code, the Buyer shall be fully and irrevocably vested with all right, title, and interest 

of the Debtors in and under the Selected Assigned Contracts free and clear of any Interest (other 

than permitted encumbrances and assumed liabilities), and each Selected Assigned Contract shall 

be fully enforceable by the Buyer in accordance with its respective terms and conditions, except 

as limited or modified by the provisions of this Sale Order.  Upon and as of the Closing, the Buyer 

shall be deemed to be substituted for the Debtors as a party to the applicable Selected Assigned 

Contracts and, accordingly, the Debtors shall be relieved, pursuant to section 365(k) of the 

Bankruptcy Code, from any further liability under the Selected Assigned Contracts; provided, 

however, nothing in this Sale Order shall prevent any counterparty to a Selected Assigned Contract 

from exercising any express right under any Selected Assigned Contract to seek indemnification 

from the Debtors’ applicable insurance policies for third-party claims asserted with respect to or 

arising from the Debtors’ use and occupancy of a leased premises prior to the Closing Date for 

which the Debtors have a duty to indemnify such counterparty.  Subject to payment of the Cure 

Costs, the Buyer shall have no liability arising or accruing under the Selected Assigned Contracts 

prior to the Closing Date, except as otherwise expressly provided in the Stalking Horse Agreement 

or this Sale Order.  For the avoidance of doubt and notwithstanding anything to the contrary in this 

Sale Order or the Stalking Horse Agreement, the assumption and assignment of the Debtors’ non-

residential real property leases shall not be free and clear of all obligations arising and accruing 

under the terms of such leases and, after the effective date of the assumption and assignment of 
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such leases the Buyer shall remain liable for and be responsible for: (i) amounts owed under the 

applicable lease that are accrued but not yet due and owing as of the Closing Date, regardless of 

when such obligations accrued, whether before, on or after the Closing Date, such as common area 

maintenance, insurance, taxes, and similar charges; (ii) any regular or periodic adjustment or 

reconciliation of charges under the applicable lease which are not due as of the Closing Date; (iii) 

any percentage rent that may come due post-closing under the applicable lease; and (iv) 

indemnification obligations that come due and owing or are to be performed on a post-closing 

basis, if any, under the applicable lease.  

22. To the extent a non-Debtor party to a Selected Assigned Contract failed to timely 

object to a Cure Cost in accordance with the Bidding Procedures Order, such Cure Cost shall be 

deemed to be finally determined and any such non-Debtor party shall be prohibited from 

challenging, objecting to, or denying the validity and finality of the Cure Cost at any time, and 

such Cure Cost, when paid, shall be deemed to resolve any defaults or other breaches with respect 

to any Selected Assigned Contract to which it relates.  Unless as otherwise set forth in this Sale 

Order or the Stalking Horse Agreement, the non-Debtor parties to the Selected Assigned Contracts 

are barred from asserting against the Debtors, their estates, the Buyer and the Buyer Parties, any 

default or unpaid obligation allegedly arising or occurring before the Closing Date, any pecuniary 

loss resulting from such default, or any other obligation under the Selected Assigned Contracts 

arising or incurred prior to the Closing Date, other than the applicable Cure Costs.  Upon the 

payment of the applicable Cure Costs (if any) and Post-Cure Objection Deadline Cure Costs (if 

any) or the reservation of the Alleged Cure Claims, if any, the Selected Assigned Contracts will 

remain in full force and effect, and no default shall exist, or be deemed to exist, under the Selected 

Assigned Contracts as of the Closing Date nor shall there exist, or be deemed to exist, any event 
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or condition which, with the passage of time or giving of notice, or both, would constitute such a 

default. 

23. All counterparties to the Selected Assigned Contracts shall be deemed to have 

consented to such assumption and assignment under section 365(c)(1)(B) of the Bankruptcy Code 

and any other applicable law and the Buyer shall enjoy all of the Debtors’ rights, benefits, and 

privileges under each such Assigned Contract as of the applicable date of assumption and 

assignment without the necessity to obtain any non-Debtor parties’ written consent to the 

assumption or assignment thereof. 

24. Except as otherwise provided in this Sale Order (including paragraph 18 of this Sale 

Order) or the Stalking Horse Agreement, upon payment of the Cure Costs, no default or other 

obligations arising prior to the Closing Date shall exist under any Selected Assigned Contract, and 

each non-Debtor party is forever barred and estopped from (a) declaring a default by the Debtors 

or the Buyer under such Selected Assigned Contract, (b) raising or asserting against the Debtors 

or the Buyer (or any Buyer Party), or the property of either of them, any assignment fee, default, 

breach, or claim of pecuniary loss, or condition to assignment, arising under or related to the 

Selected Assigned Contracts, or (c) taking any other action against the Buyer or any Buyer Party 

as a result of any Debtor’s financial condition, bankruptcy, or failure to perform any of its 

obligations under the relevant Selected Assigned Contract, in each case in connection with the 

Sale.  Except as otherwise provided in this Sale Order (including paragraph 18 of this Sale Order) 

or the Stalking Horse Agreement, each non-Debtor party is also forever barred and estopped from 

raising or asserting against the Buyer or any Buyer Party any assignment fee, default, breach, 

Claim, pecuniary loss, or condition to assignment arising under or related to the Selected Assigned 
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Contracts existing as of the Closing Date or arising by reason of the closing of the Sale other than 

the Cure Costs. 

25. Nothing in this Sale Order, the Motion, or in any notice or any other document is 

or shall be deemed an admission by the Debtors that any Selected Assigned Contract is an 

executory contract or unexpired lease under section 365 of the Bankruptcy Code or, subject to the 

terms of the Stalking Horse Agreement, must be assumed and assigned pursuant to the Stalking 

Horse Agreement or in order to consummate the Sale.  Individual purchase orders issued by 

vendors with whom the Debtors have master supply agreements shall not be deemed to constitute 

one and the same contract as the master supply agreement.  The Debtors may assume and assign 

to the Buyer a vendor’s master supply agreement without assuming and assigning or paying claims 

arising under purchase orders issued by such vendor, and such claims shall not constitute Cure 

Costs under the master supply agreement. 

26. The failure of the Debtors or the Buyer to enforce at any time one or more terms or 

conditions of any Selected Assigned Contract shall not be a waiver of such terms or conditions or 

of their respective rights to enforce every term and condition of the Selected Assigned Contracts. 

27. As applicable, the Sale and assumption and assignment of the Selected Assigned 

Contracts approved herein includes conveyance of all beneficial rights, easements, permits, 

licenses, servitudes, rights-of-way, surface leases and other surface rights, and all contracts, 

agreements, and instruments by which they are bound, appurtenant to, and used or held for use in 

connection with the Selected Assigned Contracts.  

28. Notwithstanding anything to the contrary in this Sale Order or the Stalking Horse 

Agreement, the Debtors shall continue to timely perform all obligations under non-residential real 
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property leases until such leases are assumed and assigned or rejected, as required by section 

365(d)(3) of the Bankruptcy Code.  

Additional Injunction; No Successor Liability 

29. Effective upon the Closing Date and except for Permitted Interests, all entities are 

forever barred, estopped, and permanently enjoined from asserting against the Buyer or any Buyer 

Party any Interest of any kind or nature whatsoever such person had, has, or may have against or 

in the Debtors, their estates, officers, directors, managers, shareholders, or the Assets, including, 

without limitation, the following actions: (i) commencing or continuing in any manner any action 

or other proceeding, the employment of process, or any act (whether in law or equity, in any 

judicial, administrative, arbitral, or other proceeding) to collect or recover, (ii) enforcing, 

attaching, collecting, or recovering in any manner any judgment, award, decree, or order, 

(iii) creating, perfecting, or enforcing any Interest, (iv) asserting any right of subrogation, setoff or 

recoupment of any kind, (v) commencing or continuing any action any manner or place, that does 

not comply with or is inconsistent with the provisions of this Sale Order, other orders of this Court, 

the Stalking Horse Agreement, the other Transaction Documents or any other agreements or 

actions contemplated or taken in respect thereof, or (vi) revoking, terminating, failing, or refusing 

to transfer or renew any license, permit, or authorization to operate any of the Assets or conduct 

any of the businesses operated with the Assets in connection with the Sale, in each case of (i) 

through (vi), as against the Buyer or any Buyer Party or any of its or their respective property or 

assets, including the Assets. 

30. To the greatest extent available under applicable law, the Buyer shall be authorized, 

as of the Closing Date, to operate under any license, permit, registration, and governmental 

authorization or approval of the Debtors with respect to the Assets, and all such licenses, permits, 

Case 20-11662-KBO    Doc 1202    Filed 09/18/20    Page 31 of 43



  

 32 
 

27055582.2 

registrations, and governmental authorizations and approvals are deemed to have been, and hereby 

are, deemed to be transferred to the Buyer as of the Closing Date. 

31. To the extent provided by section 525 of the Bankruptcy Code, no governmental 

unit may revoke or suspend any grant, permit, or license relating to the operation of the Assets 

sold, transferred, assigned, or conveyed to the Buyer on account of the filing or pendency of these 

Chapter 11 Cases or the consummation of the Sale.  Each and every federal, state, and local 

governmental agency or department is hereby authorized and directed to accept any and all 

documents and instruments necessary and appropriate to consummate the Sale set forth in the 

Stalking Horse Agreement. 

32. Subject to the terms, conditions, and provisions of this Sale Order, all entities are 

hereby forever prohibited and barred from taking any action that would adversely affect or interfere 

(a) with the ability of the Debtors to sell and transfer the Assets to Buyer in accordance with the 

terms of the Stalking Horse Agreement and this Sale Order, and (b) with the ability of the Buyer 

to acquire, take possession of, use and operate the Assets in accordance with the terms of the 

Stalking Horse Agreement and this Sale Order. 

33. The Buyer and the Buyer Parties shall not be deemed, as a result of any action taken 

in connection with the Transaction contemplated by the Stalking Horse Agreement or the 

Transaction Documents, (i) to be a successor to the Debtors or their estates, (ii) to have, de facto 

or otherwise, merged or consolidated with or into the Debtors or their estates, (iii) to be a 

continuation or substantial continuation of the Debtors or any enterprise of the Debtors, (iv) to 

have a common identity with the Debtors, (v) to have acquired the trade or business of any of the 

Debtors for any purpose under applicable U.S. federal law (including the Bankruptcy Code and 
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the Internal Revenue Code of 1986, as amended), or (vi) to be held out to the public as a 

continuation of the Debtors or the Debtors’ trade or business. 

34. Except for Permitted Interests, the transfer of the Assets, including, without 

limitation, the assumption, assignment, and transfer of any Selected Assigned Contract, to the 

Buyer shall not cause or result in, or be deemed to cause or result in, the Buyer or any Buyer Party 

having any liability, obligation, or responsibility for, or any Assets being subject to or being 

recourse for, any Interest whatsoever, whether arising under any doctrines of successor, transferee, 

or vicarious liability or any kind or character, including, but not limited to, under any theory of 

foreign, federal, state, or local antitrust, environmental, successor, tax, ERISA, assignee, or 

transferee liability, labor, product liability, employment, de facto merger, substantial continuity, 

or other law, rule, or regulation, whether known or unknown as of the Closing Date, now existing 

or hereafter arising, whether asserted or unasserted, fixed or contingent, liquidated or unliquidated 

with respect to the Debtors or any obligations of the Debtors arising prior to the Closing Date, 

breach of fiduciary duty, aiding or abetting breach of fiduciary duty, or otherwise, whether at law 

or in equity, directly or indirectly, and whether by payment or otherwise.  No Buyer or Buyer Party 

shall be deemed to have expressly or implicitly assumed any of the Debtors’ liabilities (other than 

a permitted encumbrance or assumed liability expressly set forth in the Stalking Horse 

Agreement).  Except as otherwise provided herein or in the Stalking Horse Agreement, the transfer 

of the Assets to the Buyer pursuant to the Stalking Horse Agreement shall not result in the Buyer, 

the Buyer Parties or the Assets having any liability or responsibility for, or being required to satisfy 

in any manner, whether in law or in equity, whether by payment, setoff, or otherwise, directly or 

indirectly, any claim against the Debtors or against any insider of the Debtors or Interests (other 
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than a permitted encumbrance or assumed liability expressly set forth in the Stalking Horse 

Agreement). 

Good Faith 

35. The Transaction contemplated by this Sale Order, the Stalking Horse Agreement, 

and the Transaction Documents are undertaken by the Buyer without collusion and in good faith, 

as that term is defined in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or 

modification on appeal of the authorization provided herein to consummate the Sale and 

Transaction shall not alter, affect, limit, or otherwise impair the validity of the Sale or Transaction 

(including the assumption, assignment, and/or transfer of the Selected Assigned Contracts), unless 

such authorization and consummation are duly stayed pending such appeal.  The Buyer is a good 

faith purchaser within the meaning of section 363(m) of the Bankruptcy Code and, as such, is 

entitled to, and is hereby granted, the full rights, benefits, privileges, and protections of 

section 363(m) of the Bankruptcy Code.   

Other Provisions 

36. Nothing in this Sale Order or the Stalking Horse Agreement releases, nullifies, 

precludes or enjoins the enforcement of any police or regulatory liability to a governmental 

unit that any entity would be subject to as the post-sale owner or operator of property after the date 

of entry of this Sale Order. Nothing in this Sale Order or the Stalking Horse Agreement authorizes 

the transfer or assignment of any governmental (a) license, (b) permit, (c) registration, 

(d) authorization, or (e) approval, or the discontinuation of any obligation thereunder, without 

compliance with all applicable legal requirements and approvals under police or regulatory law. 

Nothing in this Sale Order divests any tribunal of any jurisdiction it may have under police or 
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regulatory law to interpret this Sale Order or to adjudicate any defense asserted under this Sale 

Order. 

37. Pursuant to Bankruptcy Rules 6004(h), 6006(d), 7062, and 9014, this Sale Order 

shall not be stayed after the entry hereof, but shall be effective and enforceable immediately upon 

entry, and the stays provided in Bankruptcy Rules 6004(h) and 6006(d) are hereby expressly 

waived and shall not apply.  Accordingly, the Debtors are authorized and empowered to close the 

Sale and Transaction immediately upon entry of this Sale Order. 

38. The Buyer shall not be required, pursuant to section 365(l) of the Bankruptcy Code 

or otherwise, to provide any additional deposit or security with respect to any of the Selected 

Assigned Contracts to the extent not previously provided by the Debtors. 

39. Neither the Buyer nor the Debtors shall have an obligation to close the Transaction 

until all conditions precedent in the Stalking Horse Agreement to each of their respective 

obligations to close the Transaction have been met, satisfied, or waived in accordance with the 

terms of the Stalking Horse Agreement. 

40. Nothing in this Sale Order shall modify or waive any closing conditions or 

termination rights set forth in the Stalking Horse Agreement, and all such conditions and rights 

shall remain in full force and effect in accordance with their terms.   

41. No bulk sales law or any similar law of any state or other jurisdiction applies in any 

way to the Transaction. 

42. The failure to specifically include any particular provision of the Stalking Horse 

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it 

being the intent of this Court that the Stalking Horse Agreement be authorized and approved in its 

entirety. 
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43. The Stalking Horse Agreement and Transaction Documents may be modified, 

amended, or supplemented in a writing signed by the parties thereto, provided that any such 

modification, amendment, or supplement does not have a material adverse effect on the Debtors’ 

estates or their creditors, without further notice to or order of this Court, but upon reasonable 

advance notice to counsel for the Committee (so long as the Committee remains in existence). 

44. To the extent that any counterparty to a rejected contract or any other contract that 

is not an Assumed Agreement or a Purchased Asset has or retains rights under such contract to use 

trademarks that are Purchased Assets pursuant to the Bankruptcy Code and any other applicable 

law, nothing in this Sale Order shall extinguish such rights or the rights of the Debtors or the Buyer, 

as assignee of such rights, in respect of such counterparty’s use of such trademarks (including, 

without limitation, any rights to royalty payments that survive the rejection of such contract).  For 

the avoidance of doubt, the Buyer shall not be liable for any rejection damages related to the 

Debtors’ rejection of such contracts.  Notwithstanding anything to the contrary contained in the 

Transaction Documents or this Sale Order, nothing in the Transaction Documents or this Sale 

Order shall affect, impact or alter Asia Earth REL Hong Kong Ltd., known as GNCLIVEWELL 

Japan Ltd’s, the Buyer’s or the Debtors’ rights, claims or interests arising under, or related to, the 

Master Development, Distribution and Franchise Agreement with debtor General Nutrition 

Corporation dated September 27, 2017, to the extent such rights, claims or interests survive GNC’s 

rejection of such agreement in accordance with the Bankruptcy Code and any other applicable law.   

45. Federal Interests.  Notwithstanding any provision to the contrary in the Motion, this 

Sale Order, and any implementing sale documents, nothing shall: (1) authorize the assumption, 

sale, assignment or other transfer to the Buyer of any federal (i) grants, (ii) grant funds, (iii) 

contracts, (iv) property, including but not limited to, intellectual property and patents, (v) leases, 
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(vi) agreements, or other interests of the federal government (collectively, “Federal Interests”) 

without compliance by the Debtors and the Buyer with all terms of the Federal Interests and with 

all applicable non-bankruptcy law; (2) be interpreted to set cure amounts in respect of or to require 

the government to novate, approve or otherwise consent to the assumption, sale, assignment or 

other transfer of any Federal Interests; (3) waive, alter or otherwise limit the United States’ 

property rights, including but not limited to, inventory, patents, intellectual property, licenses, and 

data; (4) affect the setoff or recoupment rights of a governmental unit (as defined in 11 U.S.C. 

§ 101(27)); (5) authorize the assumption, transfer, sale or assignment of any governmental unit’s 

(a) license, (b) permit, (c) registration, (d) authorization or (e) approval, or the discontinuation of 

any obligation thereunder, without compliance with all applicable legal requirements, obligations 

and approvals under non-bankruptcy laws; (6) release, nullify, preclude or enjoin the enforcement 

of any police or regulatory liability to a governmental unit that any entity would be subject to as 

the owner or operator of property after the date of entry of this Sale Order; (7) confer exclusive 

jurisdiction to the Court except to the extent set forth in 28 U.S.C. §  1334 (as limited by any other 

provisions of the United States Code); (8) expand the scope of 11 U.S.C. § 525; or (9) release, 

nullify, or enjoin (a) any obligation of GNC Holdings, Inc. or its successors (“GNC”) arising under 

the Non-Prosecution Agreement that GNC executed on December 5, 2016 with United States 

Attorney’s Office for the Northern District of Texas and the United States Department of Justice, 

by and through the Consumer Protection Branch, and the Food and Drug Administration (“FDA”) 

or (b) the enforcement of any injunctive relief that may be entered against General Nutrition Corp. 

or its successors in State of Oregon, ex rel. Ellen F. Rosenblum, in her official capacity as Attorney 

General for the State of Oregon v. General Nutrition Corp., Case No. 15CV28591, in the Circuit 

Court for the State of Oregon, County of Multnomah. 
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46. Further, on February 13, 2020, debtor General Nutrition Centers, Inc. (“GNC Inc.”) 

agreed to pay $126,116 to the Navy Exchange Service Command (“NEXCOM”) for merchandise 

mark-down assistance. By agreement of the parties, NEXCOM invoiced GNC, Inc. $63,000 on 

February 19, 2020 (“Payment 1”).  A second payment of $63,116 (“Payment 2”) became due and 

on May 29, 2020, NEXCOM's accounting system automatically offset Payment 2 against amounts 

owed to GNC, Inc. for merchandise purchased by NEXCOM.  After the Petition Date, NEXCOM 

placed an administrative hold on amounts owed to GNC, Inc. for merchandise it ordered before 

the Petition Date that was delivered and for which NEXCOM received an invoice from GNC, 

Inc.  These prepetition invoices total $114,076.29 (“NEXCOM Prepetition 

Invoices”).   NEXCOM is hereby authorized to setoff Payment 1 from the amounts due under the 

NEXCOM Prepetition Invoices, and the balance of the NEXCOM Prepetition Invoices shall be 

promptly paid to GNC, Inc.  The Debtors and their estates further agree that they shall have no 

claims or causes of actions, including but not limited to any causes of action under chapter 5 of 

the Bankruptcy Code, against Payment 2 and that NEXCOM shall retain Payment 2.  

47. Local Tax Authorities. Notwithstanding any other provision of this Sale Order or 

the Asset Purchase Agreement, the claims of the Local Tax Authorities7 for 2020 ad valorem taxes 

which are not yet delinquent shall be Assumed Liabilities and the related liens Permitted 

Encumbrances, and shall be paid timely as billed by the Purchaser in the ordinary course of 

business. 

48. Texas Comptroller. The assets sold pursuant to this Sale Order and the terms of the 

Stalking Horse Agreement shall not include unclaimed property held in trust by the Seller, as 

                                                 
7  “Local Tax Authorities” shall have the meaning set forth in the Final Order (I) Authorizing the Debtors To 

Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and 
Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate Protection to Prepetition 
Secured Lenders, (V) Modifying Automatic Stay, and (VI) Granting Related Relief [Docket No. 502].  
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defined pursuant to State unclaimed property laws including Texas Property Code, Title 6, Chapter 

72-76, and other applicable Texas laws. 

49. Chubb Insurance.  Notwithstanding anything to the contrary in the Motion, the 

Stalking Horse Agreement, any list of Assigned Contracts or Cure Costs or any Assumption 

Notice, or this Sale Order, (a) nothing shall permit or otherwise effect a sale, an assignment or any 

other transfer at this time of (i) any insurance policies that have been issued by ACE American 

Insurance Company, ACE Property and Casualty Company, Federal Insurance Company, Pacific 

Indemnity Company, Chubb Custom Insurance Company, Great Northern Insurance Company and 

any of their U.S.-based affiliates and successors (collectively, the “Chubb Companies”) and all 

agreements, documents or instruments relating thereto (collectively the “Chubb Insurance 

Contracts”), and/or (ii) any rights, proceeds, benefits, claims, rights to payments and/or recoveries 

under such Chubb Insurance Contracts, unless and until a further order is entered by this Court, at 

a subsequent hearing, or as submitted under certification of counsel by agreement of the Debtors, 

the Buyer and the Chubb Companies, with the rights of the parties fully preserved pending entry 

of such further order; (b) such further order, without further notice, may provide, among other 

things, that (i) subject to the execution of an assumption agreement by the Debtors, the Buyer and 

the Chubb Companies, in form and substance satisfactory to each of the parties (the “Chubb 

Assumption Agreement”), the Debtors are authorized to assume and assign the Chubb Insurance 

Contracts to the Buyer, and the Buyer shall assume and shall be liable for any and all now existing 

or hereinafter arising obligations, liabilities, terms, provisions and covenants of any of the Debtors 

under the Chubb Insurance Contracts; (ii) the Debtors are authorized to enter into the Chubb 

Assumption Agreement; and/or (iii) such other and further relief as may be requested by the Chubb 

Companies, the Debtors and/or the Buyer; (c) nothing shall alter, modify or otherwise amend the 
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terms or conditions of the Chubb Insurance Contracts; and (d) for the avoidance of doubt, the 

Buyer is not, and shall not be deemed to be, an insured under any of the Chubb Insurance Contracts. 

50. Cigna.  Notwithstanding anything to the contrary in this Sale Order, or any notice 

related thereto, but conditioned upon the occurrence of the Closing Date, the following employee 

benefits insurance policies (collectively the “Cigna Policies”) are assumed and assigned to the 

Buyer as of the Closing Date: 

• Group Medical Insurance Policy (3341166), as amended, between Cigna Health 
and Life Insurance Company (“CHLIC”) and General Nutrition Centers, Inc. 
(“General Nutrition”) effective 1/1/2018; 

• Group In-Network Medical Benefits Insurance Policy (3341166), as amended, 
between CHLIC and General Nutrition, effective 1/1/2018; 

• Cigna Dental Choice Insurance Policy (2500512), as amended, between CHLIC 
and General Nutrition, effective 1/1/2018; 

• Cigna Dental Preferred Provider Insurance Policy (2500512), as amended, between 
CHLIC and General Nutrition, effective 1/1/2018; and 

• Cigna Dental Care Insurance Policy (2500512), as amended, between CHLIC and 
General Nutrition, effective 1/1/2018. 

In lieu of cure, all obligations due and unpaid under the Cigna Polices accruing prior to the Closing 

Date shall pass through to the Buyer and survive assumption and assignment so that nothing in 

this Sale Order or 11 U.S.C. § 365 shall affect such obligations.   

51. Infor Software.  Notwithstanding anything to the contrary contained in this Sale 

Order, this Sale Order does not approve the sale or transfer of the software (the “Infor Software”) 

of Infor (US), Inc. (“Infor”), or grant any rights to possess or use the Infor Software, to any 

purchaser of any of the Debtors’ assets.  For the avoidance of doubt, no purchaser of assets shall 

receive any rights to possess, use, or otherwise benefit from the Infor Software as a result of entry 

of this Sale Order; provided, however, a purchaser and Infor may agree to enter into a license (or 

licenses) for such purchaser’s possession and use of the Infor Software (the “Purchaser-Infor 
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Agreement”). Unless and until a purchaser and Infor have entered into a Purchaser-Infor 

Agreement, no purchaser shall be entitled to possess, use, or otherwise benefit from the Infor 

Software. Absent a Purchaser-Infor Agreement, the Debtors’ licenses to access and use the Infor 

Software shall be terminated effective as of the sale closing. 

52. Oracle.  Notwithstanding anything to the contrary in this Order or the Stalking 

Horse Agreement, no provision of this Order or the Stalking Horse Agreement shall authorize (1) 

the transfer to any third party of any contract between the Debtors and Oracle America, Inc., 

successor in interest to Dyn, Inc. and AddThis (“Oracle”); or (2) use of any Oracle license 

agreement that is inconsistent with the relevant license grant including, but not limited to, 

exceeding the number of authorized users, shared use or license splitting, absent further order of 

this Court or Oracle’s express prior written consent. 

53. Lifelong Nutrition Inc.  Notwithstanding anything to the contrary in the Motion, 

the Stalking Horse Agreement, any list of Assigned Contracts or Cure Costs or any Assumption 

Notice or this Sale Order, to the extent that the Debtors’ contract with Lifelong Nutrition, Inc. is 

assumed and assigned to the Buyer, all amounts due to Lifelong Nutrition Inc. for postpetition 

delivery of products, whether under a contract with the Debtors or under related purchase orders, 

shall continue to be paid when due by the Debtors, and after the Closing, by the Buyer; provided, 

that, to the extent its contract with the Debtors is not assumed and assigned to the Buyer, Lifelong 

Nutrition, Inc. shall not be barred from asserting an administrative Claim for amounts due for 

postpetition delivery of products. 

54. This Court retains jurisdiction, pursuant to its statutory powers under 28 U.S.C. 

§ 157(b), to, among other things, (i) interpret, implement, and enforce the terms and provisions of 

this Sale Order, the Stalking Horse Agreement, the Transaction Documents, and any amendments 
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thereto and any waivers and consents given thereunder, (ii) compel delivery of the Assets to the 

Buyer, (iii) enforce the injunctions and limitations of liability set forth in this Sale Order, (iii) 

protect the Buyer against any Interests in or against the Debtors or the Assets of any kind or nature 

whatsoever, attaching to the proceeds of the Sale, and (iv) enter any orders under sections 363 and 

365 of the Bankruptcy Code with respect to the Selected Assigned Contracts. 

55. All time periods set forth in this Sale Order shall be calculated in accordance with 

Bankruptcy Rule 9006(a). 

56. Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), this Sale Order shall be 

effective and enforceable immediately upon entry and its provisions shall be self-executing.  In the 

absence of any entity obtaining a stay pending appeal, the Debtors and the Buyer are free to close 

the Transaction under the Stalking Horse Agreement at any time pursuant to the terms thereof.  

The Transaction contemplated by the Stalking Horse Agreement is undertaken by the Buyer in 

good faith, as that term is used in section 363(m) of the Bankruptcy Code, and accordingly, the 

reversal or modification on appeal of the authorization provided herein to consummate the 

Transaction shall not affect the validity of the sale of the Assets to the Buyer (including the 

assumption and assignment by the Debtors of any of the Selected Assigned Contracts), unless such 

authorization is duly stayed pending such appeal.  The Buyer is a buyer in good faith of the Assets, 

and is entitled to all of the protections afforded by section 363(m) of the Bankruptcy Code.   

57. The Debtors are authorized to change their legal names, and file any necessary 

documents to effectuate such name changes, without further order of the Court.  Within three (3) 

business days of changing their names, the Debtors shall file a motion to change the case caption 

pursuant to Local Rule 9004-1(c). 
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58. To the extent the Debtors receive, hold, or otherwise come into possession of any 

payment or asset that constitutes Purchased Assets after the Closing, the Debtors shall promptly 

deliver or otherwise turn over such payment or asset to the Buyer.  

59. Nothing contained in any Amended Plan, or order of any type or kind entered in 

(a) these Chapter 11 Cases, (b) any subsequent chapter 7 case into which these Chapter 11 Cases 

may be converted, or (c) any related proceeding subsequent to entry of this Sale Order, shall 

conflict with, modify or derogate from the provisions of the Stalking Horse Agreement or the terms 

of this Sale Order.  To the extent of any such conflict or derogation, the terms of this Sale Order 

shall govern. 

60. To the extent that this Sale Order is inconsistent with any prior order or pleading 

with respect to the Motion, the terms of this Sale Order shall govern. 

61. To the extent there are any inconsistencies between the terms of this Sale Order, on 

the one hand, and the Stalking Horse Agreement or any Transaction Document, on the other hand, 

the terms of this Sale Order shall govern.  

62. The provisions of this Sale Order are non-severable and mutually dependent. 

KAREN B. OWENS 
UNITED STATES BANKRUPTCY JUDGE

Dated: September 18th, 2020 
Wilmington, Delaware
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et seq

Order Approving (I) the 
Bidding Procedures in Connection With the Sale of All, Substantially All of the Debtors' Assets, 
(II) the Procedures for the Assumption and Assignment of Executory Contracts and Unexpired 
Leases, (III) the Form and Manner of Notice of the Sale Hearing, Assumption Procedures, and 
Auction Results, (IV) Dates for an Auction and Sale Hearing and (V) Granting Related Relief,
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Companies’ Creditors Arrangement Act
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(I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors 
to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense 
Claims, (IV) Granting Adequate Protection to Prepetition Secured Lenders, (V) Modifying 
Automatic Stay, and (VI) Granting Related Relief
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provided, however
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ad hoc

Case 20-11662-KBO    Doc 1202-1    Filed 09/18/20    Page 27 of 378
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et seq.
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Investment Canada Act
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provided, however

provided, further,

provided
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provided, further,
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provided further,
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provided however
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provided however

provided however
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Excise Tax Act

Case 20-11662-KBO    Doc 1202-1    Filed 09/18/20    Page 80 of 378



provided however

Case 20-11662-KBO    Doc 1202-1    Filed 09/18/20    Page 81 of 378



Case 20-11662-KBO    Doc 1202-1    Filed 09/18/20    Page 82 of 378



Case 20-11662-KBO    Doc 1202-1    Filed 09/18/20    Page 83 of 378



plus

provided

provided further
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however
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provided further

provided
however

provided,
however
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provided further
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provided, however,

ab initio
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EXECUTION VERSION 

FIRST AMENDMENT  
TO 

STALKING HORSE AGREEMENT 

This First Amendment to Stalking Horse Agreement (this “Amendment”), is made and entered into 
as of August 14, 2020 by and among GNC Holdings, Inc., a Delaware corporation (the “Seller”), on behalf 
of itself and the other Selling Entities, and Harbin Pharmaceutical Group Holding Co., Ltd., a corporation 
incorporated in the People’s Republic of China (the “Buyer”, together with the Seller and the other Selling 
Entities, the “Parties” and each, a “Party”), and amends the Stalking Horse Agreement, dated as of 
August 7, 2020 (the “Agreement”), by and among the Selling Entities and the Buyer. Capitalized terms 
used herein and not otherwise defined herein have the meanings ascribed to such terms in the Agreement. 

WHEREAS, the Parties, in accordance with Section 10.1 of the Agreement, wish to amend the 
Agreement as set forth in this Amendment.  

 
NOW, THEREFORE, for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties hereby agree as follows: 

1. Amendment to Section 1.1.  Section 1.1 of the Agreement is hereby amended by adding the 
following definition: 

“Bidding Protections Order” means the Bankruptcy Court’s Order Approving (I) The 
Debtors’ Entry into Stalking Horse Agreement and Related Bid Protections and (II) 
Granting Related Relief. 

2. Amendment to Section 7.14(a).  Section 7.14(a) of the Agreement is hereby amended by 
(x) adding the double-underlined bolded text (indicated textually in the same manner as the 
following example: double-underlined bolded text) and (y) deleting the bolded text with 
strikethrough (indicated textually in the same manner as the following example: bolded text with 
strikethrough), as follows:  

(a)      If (i) (x) an Auction takes place and the Buyer is not identified as the Successful 
Bidder, (y) at the time the Successful Bidder is identified, the Buyer is not in material 
breach of  this Agreement such that the conditions in Section 8.3(a) and Section 8.3(b) 
would not then be satisfied, and (z) a sale of all or substantially all of the Purchased 
Assets to a Person (a “Third-Party”) other than GNC Newco, the Buyer or an Affiliate 
of the Buyer (a “Third-Party Sale”) is consummated or (ii) a stand-alone Chapter 11 plan 
of reorganization, including the Restructuring, under which the Selling Entities’ secured 
lenders receive a material portion of the equity and/or debt in the reorganized Seller (a 
“Restructuring Transaction”) is consummated, then, in each case, the Buyer will be 
entitled to receive, without further order of the Bankruptcy Court or the Canadian Court, 
from the proceeds of such Third-Party Sale, (A) an amount in cash equal to $22,800,000 
(the “Termination Fee”) plus (B) the amount of the Buyer’s reasonable documented out-
of-pocket expenses (including expenses of outside counsel, accountants and financial 
advisers) incurred in connection with the Buyer’s evaluation, consideration and 
negotiation of a possible transaction with the Seller and in connection with the 
transactions contemplated hereby, up to a maximum amount of $3 million (the “Expense 
Reimbursement” and together with the Termination Fee, the “Termination Payment”); 
provided, that the Termination Payment shall not be payable to the Buyer in the event a 
Restructuring Transaction is consummated following the termination of this Agreement 
(I) by the Seller pursuant to Section 9.1(f), Section 9.1(i) or Section 9.1(k), (II) by the 
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Seller or Buyer pursuant to Section 9.1(a), or Section 9.1(j), or Section 9.1(l), 
(III) pursuant to any other provision of Section 9.1 at a time when the Seller would have 
been permitted to terminate this Agreement pursuant to Section 9.1(f), Section 9.1(i) or 
Section 9.1(k) or (IV) by the Seller at a time when the Deposit shall have become payable 
to Seller as a result of a Buyer Default Termination; provided, further, that in no event 
shall Buyer be entitled to receive Expense Reimbursement on more than one occasion, 
and to the extent Buyer shall have received any Expense Reimbursement pursuant to 
Section 7.14(b) prior to the payment of any Termination Payment pursuant to this 
Section 7.14(a), such Termination Payment shall be reduced by the amount of Expense 
Reimbursement previously paid. 

3. Amendment to Section 9.1.  Section 9.1 of the Agreement is hereby amended by adding a new 
Section 9.1(l) immediately after Section 9.1(k) and before the proviso at the end of Section 9.1, as 
follows:  

(l)      the Buyer or the Seller, if (i) the Bidding Protections Order has not been entered 
by the Bankruptcy Court by August 20, 2020 or (ii) following the entry of the Bidding 
Protections Order, the Bidding Protections Order ceases to be in full force and effect, or 
is revoked, rescinded, vacated, reversed or stayed, or otherwise rendered ineffective by 
a court of competent jurisdiction; 

4. Effect of Amendment.  Expect as expressly amended by the foregoing, all of the terms and 
conditions of the Agreement shall remain unchanged and in full force and effect. Whenever the 
Agreement is referred to in the Agreement or in any other agreements, documents and instruments, 
such reference shall be deemed to be to the Agreement as amended by this Amendment. 
Notwithstanding the foregoing, references to the date of the Agreement, and references to “the date 
hereof” and “the date of this Agreement” or words of like import shall continue to refer to 
August 7, 2020. 

5. Counterparts. This Amendment may be executed by facsimile or other electronic signature 
(including portable document format) and in one or more counterparts, and by the different Parties 
in separate counterparts, each of which when executed shall be deemed to be an original but all of 
which taken together shall constitute one and the same agreement, and which shall become effective 
when one or more counterparts have been signed by each of the Parties and delivered (by facsimile, 
electronic mail or otherwise) to the other Parties. 

6. Miscellaneous.  The terms set forth in each of Section 10.1 (Amendment and Modification), Section 
10.3 (Notices), Section 10.4 (Assignment), Section 10.5 (Severability), Section 10.6 (Governing 
Law), Section 10.9 (Submission to Jurisdiction; WAIVER OF JURY TRIAL), Section 10.12 (Entire 
Agreement), Section 10.13 (Remedies) and Section 10.17 (Mutual Drafting) of the Agreement are 
incorporated herein by reference mutatis mutandis as if set forth herein.  

 

[Signature pages follows] 
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EXECUTION VERSION 
 

US-DOCS\117455325.4 

SECOND AMENDMENT  
TO 

STALKING HORSE AGREEMENT 

This Second Amendment to Stalking Horse Agreement (this “Amendment”), is made and entered 
into as of August 19, 2020 by and among GNC Holdings, Inc., a Delaware corporation (the “Seller”), on 
behalf of itself and the other Selling Entities, and Harbin Pharmaceutical Group Holding Co., Ltd., a 
corporation incorporated in the People’s Republic of China (the “Buyer”, together with the Seller and the 
other Selling Entities, the “Parties” and each, a “Party”), and amends the Stalking Horse Agreement, dated 
as of August 7, 2020, by and among the Selling Entities and the Buyer, as amended by that certain First 
Amendment dated as of August 15, 2020 (collectively, the “Agreement”).  Capitalized terms used herein 
and not otherwise defined herein have the meanings ascribed to such terms in the Agreement. 

WHEREAS, the Parties, in accordance with Section 10.1 of the Agreement, wish to amend the 
Agreement as set forth in this Amendment.  

 
NOW, THEREFORE, for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties hereby agree as follows: 

1. Amendment to Section 2.3(a).  For purposes of clarity and for the avoidance of doubt, Section 
2.3(a) of the Agreement is hereby amended by adding the double-underlined bolded text (indicated 
textually in the same manner as the following example: double-underlined bolded text), as 
follows: 

(a)  all Liabilities relating to the Purchased Assets that are properly characterized as current 
liabilities of the Selling Entities as of the Closing calculated in accordance with GAAP, but 
excluding (i) any indebtedness for borrowed money, (ii) any Liabilities that are General 
Unsecured Claims or Subordinated Securities Claims (in each case, as defined in the 
Plan) and (iii) any Liabilities described in subclause (a) through (k) of Section 2.4; 

2. Amendment to Section 2.4(e).  Section 2.4(e) of the Agreement is hereby amended by adding the 
double-underlined bolded text (indicated textually in the same manner as the following example: 
double-underlined bolded text), as follows: 

(e)  all Liabilities of any Selling Entity in respect of indebtedness for borrowed money, 
whether or not relating to the Business; 

3. Amendment to Section 7.10(d).  Section 7.10(d) of the Agreement is hereby amended by adding 
the double-underlined bolded text (indicated textually in the same manner as the following 
example: double-underlined bolded text), as follows: 

(d)  Except as otherwise provided in Section 7.10(c), the Selling Entities shall retain, pay 
and discharge the Liabilities of the Selling Entities for all current and deferred salary, 
wages, unused vacation, sick days, personal days or leave earned and/or accrued by each 
Employee through Closing. 

4. Amendment to Section 7.13(c).  Section 7.13(c) of the Agreement is hereby amended by 
(x) adding the double-underlined bolded text (indicated textually in the same manner as the 
following example: double-underlined bolded text) and (y) deleting the bolded text with 
strikethrough (indicated textually in the same manner as the following example: bolded text with 
strikethrough), as follows: 
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(c)  If an Auction is conducted, and the Buyer is not the prevailing bidder at the Auction 
but is the next highest bidder at the Auction, Buyer shall serve as a back-up bidder (the 
“Back-up Bidder”) and keep the Buyer’s bid to consummate the transactions contemplated 
by this Agreement on the terms and conditions set forth in this Agreement (as the same 
may be improved upon in the Auction) open and irrevocable, notwithstanding any right of 
Buyer to otherwise terminate this Agreement pursuant to Article IX hereof, until the earlier 
of (i) 5:00 p.m. (prevailing Eastern time) on October 15, 2020October 31, 2020 (the 
“Outside Back-up Date”) or (ii) the date of the consummation of a Third-Party Sale.  
Following the Sale Hearing and prior to the Outside Back-up Date, if the prevailing bidder 
in the Auction fails to consummate the Third-Party Sale as a result of a breach or failure to 
perform on the part of such prevailing bidder and the purchase agreement with such 
prevailing bidder is terminated, the Back-up Bidder (as the next highest bidder at the 
Auction) will be deemed to have the new prevailing bid, and the Selling Entities will be 
authorized, without further order of the Bankruptcy Court or the Canadian Court, to 
consummate the transactions contemplated by this Agreement on the terms and conditions 
set forth in this Agreement (as the same may be improved upon in the Auction) with the 
Back-up Bidder so long as Buyer has not previously terminated this Agreement in 
accordance with its terms. 

5. Amendment to Section 7.14(a).  Section 7.14(a) of the Agreement is hereby amended by 
(x) adding the double-underlined bolded text (indicated textually in the same manner as the 
following example: double-underlined bolded text) and (y) deleting the bolded text with 
strikethrough (indicated textually in the same manner as the following example: bolded text with 
strikethrough), as follows: 

(a)   If (i) (x) an Auction takes place and the Buyer is not identified as the Successful 
Bidder, (y) at the time the Successful Bidder is identified, the Buyer is not in material 
breach of  this Agreement such that the conditions in Section 8.3(a) and Section 8.3(b) 
would not then be satisfied, and (z) a sale of all or substantially all of the Purchased 
Assets to a Person (a “Third-Party”) other than GNC Newco, the Buyer or an Affiliate 
of the Buyer (a “Third-Party Sale”) is consummated or (ii) a stand-alone Chapter 11 
plan of reorganization, including the Restructuring, under which the Selling Entities’ 
secured lenders receive a material portion of the equity and/or debt in the reorganized 
Seller (a “Restructuring Transaction”) is consummated, then, in each case, the Buyer 
will be entitled to receive, without further order of the Bankruptcy Court or the 
Canadian Court, from the proceeds of such Third-Party Sale, (A) an amount in cash 
equal to $22,800,000 $15,200,000 (the “Termination Fee”) plus (B) the amount of the 
Buyer’s reasonable documented out-of-pocket expenses (including expenses of 
outside counsel, accountants and financial advisers) incurred in connection with the 
Buyer’s evaluation, consideration and negotiation of a possible transaction with the 
Seller and in connection with the transactions contemplated hereby, up to a maximum 
amount of $3 million (the “Expense Reimbursement” and together with the 
Termination Fee, the “Termination Payment”); provided, that the Termination 
Payment shall not be payable to the Buyer in the event a Restructuring Transaction is 
consummated following the termination of this Agreement (I) by the Seller pursuant 
to Section 9.1(f), Section 9.1(i) or Section 9.1(k), (II) by the Seller or Buyer pursuant 
to Section 9.1(a), Section 9.1(j), or Section 9.1(l), (III) pursuant to any other provision 
of Section 9.1 at a time when the Seller would have been permitted to terminate this 
Agreement pursuant to Section 9.1(f), Section 9.1(i) or Section 9.1(k) or (IV) by the 
Seller at a time when the Deposit shall have become payable to Seller as a result of a 
Buyer Default Termination; provided, further, that only the Expense 
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Reimbursement shall be payable (and the Termination Fee shall not be payable) 
to the Buyer in the event a Restructuring Transaction is consummated following 
the termination of this Agreement (I) by the Seller or Buyer pursuant to 
Section 9.1(b) (other than any such termination by Seller as a result of the 
Buyer’s failure to obtain any required PRC Approvals, in which circumstance 
no Termination Payment shall be payable) or Section 9.1(c) or (II) by the Seller 
pursuant to Section 9.1(d) or Buyer pursuant to Section 9.1(e) if, in each case of 
this sub-clause (II), none of the Selling Entities or any of their respective 
Subsidiaries or Representatives (other than the directors of the Selling Entity 
appointed by Buyer or any of its Affiliates) took any action or failed to take any 
action that was the primary cause of the applicable Order not being entered by 
the applicable date; provided, further, that in no event shall Buyer be entitled to 
receive Expense Reimbursement on more than one occasion, and to the extent Buyer 
shall have received any Expense Reimbursement pursuant to Section 7.14(b) prior to 
the payment of any Termination Payment pursuant to this Section 7.14(a), such 
Termination Payment shall be reduced by the amount of Expense Reimbursement 
previously paid. 

6. Amendment to Section 9.1(j).  Section 9.1(j) of the Agreement is hereby amended by (x) adding 
the double-underlined bolded text (indicated textually in the same manner as the following 
example: double-underlined bolded text) and (y) deleting the bolded text with strikethrough 
(indicated textually in the same manner as the following example: bolded text with 
strikethrough), as follows: 

(j)  the Buyer or the Seller, if the Closing has not occurred by October 15, 2020 
October 31, 2020 (the “Outside Date”); provided, that the right to terminate this 
Agreement under this Section 9.1(j) shall not be available to any Party if such Party is then 
in material breach of this Agreement that is the primary cause of the failure of the Closing 
to occur prior to such date; provided, further, that the right to terminate this Agreement 
pursuant to this Section 9.1(j) shall not be available to any Party in the event that the other 
Party or Parties have initiated Proceedings prior to the Outside Date to specifically enforce 
this Agreement which such Proceedings are still pending; or 

7. Effect of Amendment.  Expect as expressly amended by the foregoing, all of the terms and 
conditions of the Agreement shall remain unchanged and in full force and effect. Whenever the 
Agreement is referred to in the Agreement or in any other agreements, documents and instruments, 
such reference shall be deemed to be to the Agreement as amended by this Amendment. 
Notwithstanding the foregoing, references to the date of the Agreement, and references to “the date 
hereof” and “the date of this Agreement” or words of like import shall continue to refer to 
August 7, 2020. 

8. Counterparts. This Amendment may be executed by facsimile or other electronic signature 
(including portable document format) and in one or more counterparts, and by the different Parties 
in separate counterparts, each of which when executed shall be deemed to be an original but all of 
which taken together shall constitute one and the same agreement, and which shall become effective 
when one or more counterparts have been signed by each of the Parties and delivered (by facsimile, 
electronic mail or otherwise) to the other Parties. 

9. Governing Law; Jurisdiction.  The terms set forth in each of Section 10.1 (Amendment and 
Modification), Section 10.3 (Notices), Section 10.4 (Assignment), Section 10.5 (Severability), 
Section 10.6 (Governing Law), Section 10.9 (Submission to Jurisdiction; WAIVER OF JURY 
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TRIAL), Section 10.12 (Entire Agreement), Section 10.13 (Remedies) and Section 10.17 (Mutual 
Drafting) of the Agreement are incorporated herein by reference mutatis mutandis as if set forth 
herein.  

 

[Signature pages follows] 
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[Signature Page to Second Amendment to Stalking Horse Agreement]

HARBIN PHARMACEUTICAL GROUP 
HOLDING CO., LTD.

By:
Name:

Title:
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US-DOCS\117709766.2 

THIRD AMENDMENT  
TO 

STALKING HORSE AGREEMENT 

This Third Amendment to Stalking Horse Agreement (this “Amendment”), is made and entered 
into as of September 8, 2020 by and among GNC Holdings, Inc., a Delaware corporation (the “Seller”), on 
behalf of itself and the other Selling Entities, and Harbin Pharmaceutical Group Holding Co., Ltd., a 
corporation incorporated in the People’s Republic of China (the “Buyer”, together with the Seller and the 
other Selling Entities, the “Parties” and each, a “Party”), and amends the Stalking Horse Agreement, dated 
as of August 7, 2020, by and among the Selling Entities and the Buyer, as amended by that certain First 
Amendment dated as of August 15, 2020 and that certain Second Amendment dated as of August 19, 2020 
(collectively, the “Agreement”).  Capitalized terms used herein and not otherwise defined herein have the 
meanings ascribed to such terms in the Agreement. 

WHEREAS, the Parties, in accordance with Section 10.1 of the Agreement, wish to amend the 
Agreement as set forth in this Amendment.  

 
NOW, THEREFORE, for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties hereby agree as follows: 

1. Amendment to Section 2.5(b).  Section 2.5(b) of the Agreement is hereby amended by (x) adding 
the double-underlined bolded text (indicated textually in the same manner as the following 
example: double-underlined bolded text) and (y) deleting the bolded text with strikethrough 
(indicated textually in the same manner as the following example: bolded text with 
strikethrough), as follows: 

(b)  From and after the date of this Agreement until three (3)one (1) Business Days prior 
to the Bid Deadline (as defined in the Bidding Procedures Order), the Buyer may, in its 
sole discretion, designate any Contract of any Selling Entity as an Assumed Agreement or 
Assumed Real Property Lease, as applicable, or remove any such Contract from 
Section 2.1(e) or Section 2.1(f) of the Seller Disclosure Schedule, respectively, such that it 
is not an Assumed Agreement or Assumed Real Property Lease, in each case by providing 
written notice of such designation or removal to the Seller, in which case Section 2.1(e) or 
Section 2.1(f) of the Seller Disclosure Schedule, as applicable, shall automatically be 
deemed to be amended to include or remove, as applicable, such Contract as an Assumed 
Agreement or an Assumed Real Property Lease, in each case, without any adjustment to 
the Purchase Price. 

2. Effect of Amendment.  Expect as expressly amended by the foregoing, all of the terms and 
conditions of the Agreement shall remain unchanged and in full force and effect. Whenever the 
Agreement is referred to in the Agreement or in any other agreements, documents and instruments, 
such reference shall be deemed to be to the Agreement as amended by this Amendment. 
Notwithstanding the foregoing, references to the date of the Agreement, and references to “the date 
hereof” and “the date of this Agreement” or words of like import shall continue to refer to 
August 7, 2020. 

3. Counterparts. This Amendment may be executed by facsimile or other electronic signature 
(including portable document format) and in one or more counterparts, and by the different Parties 
in separate counterparts, each of which when executed shall be deemed to be an original but all of 
which taken together shall constitute one and the same agreement, and which shall become effective 
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when one or more counterparts have been signed by each of the Parties and delivered (by facsimile, 
electronic mail or otherwise) to the other Parties. 

4. Governing Law; Jurisdiction.  The terms set forth in each of Section 10.1 (Amendment and 
Modification), Section 10.3 (Notices), Section 10.4 (Assignment), Section 10.5 (Severability), 
Section 10.6 (Governing Law), Section 10.9 (Submission to Jurisdiction; WAIVER OF JURY 
TRIAL), Section 10.12 (Entire Agreement), Section 10.13 (Remedies) and Section 10.17 (Mutual 
Drafting) of the Agreement are incorporated herein by reference mutatis mutandis as if set forth 
herein.  

 

[Signature pages follows] 
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HARBIN PHARMACEUTICAL GROUP 
HOLDING CO., LTD. 

 
 

By:  
Name:  
Title:   

 

,
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FOURTH AMENDMENT
TO

STALKING HORSE AGREEMENT

This Fourth Amendment to Stalking Horse Agreement (this “Amendment”), is made and entered 
into as of September 17, 2020 by and among GNC Holdings, Inc., a Delaware corporation (the “Seller”), 
on behalf of itself and the other Selling Entities, and Harbin Pharmaceutical Group Holding Co., Ltd., a 
corporation incorporated in the People’s Republic of China (the “Buyer”, together with the Seller and the 
other Selling Entities, the “Parties” and each, a “Party”), and amends the Stalking Horse Agreement, dated 
as of August 7, 2020, by and among the Selling Entities and the Buyer, as amended by that certain First 
Amendment dated as of August 15, 2020, that certain Second Amendment dated as of August 19, 2020 and 
that certain Third Amendment dated as of September 8, 2020 (collectively, the “Agreement”).  Capitalized 
terms used herein and not otherwise defined herein have the meanings ascribed to such terms in the 
Agreement.

WHEREAS, the Parties, in accordance with Section 10.1 of the Agreement, wish to amend the 
Agreement as set forth in this Amendment. 

NOW, THEREFORE, for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties hereby agree as follows:

1. Addition of Exhibit G.  The Agreement is hereby amended by adding the exhibit attached hereto
as Exhibit A as the new Exhibit G to the Agreement.

2. Amendments to Section 1.1.

(a) The definition of “Convertible Notes Issuance” is hereby deleted in its entirety and
replaced with:

“Notes Issuance” means the issuance by ZT Biopharmaceutical LLC of $20 million in
aggregate principal amount of subordinated PIK notes, which shall be on the terms set forth
in Exhibit G and otherwise in form and substance reasonably acceptable to the Buyer and
the Official Committee of Unsecured Creditors, that shall be available for distribution to
the unsecured creditors under a plan of reorganization on terms consistent with the Plan
Support Agreement, dated as of September 17, 2020 (the “PSA” and the Plan Amendment
Term Sheet (as defined in the PSA)).

(b) The definition of “Unsecured Creditor Consideration Trigger Event” in hereby deleted in
its entirety.

3. Amendment to Section 3.1(a)(iii).  Section 3.1(a)(iii) of the Agreement is hereby amended by
deleting the bolded text with strikethrough (indicated textually in the same manner as the following
example: bolded text with strikethrough), as follows:

(iii) only if the Unsecured Creditor Consideration Trigger Event occurs, the
Convertible Notes Issuance; and

4. Amendment to Section 3.1(c).  Section 3.1(c) of the Agreement is hereby amended by (x) adding
the double-underlined bolded text (indicated textually in the same manner as the following
example: double-underlined bolded text) and (y) deleting the bolded text with strikethrough
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(indicated textually in the same manner as the following example: bolded text with 
strikethrough), as follows: 

(c)  On the Closing Date, the Buyer shall (i) pay or cause to be paid to GNC Corporation, 
a Selling Entity and designee of the Seller hereunder (“GNC Corporation”), by wire 
transfer of immediately available funds to an account or series of accounts designated by 
the Seller at least three (3) Business Days prior to the Closing, an amount or amounts in 
cash equal, in the aggregate, to the Cash Purchase Price, and (ii) following the 
consummation of the transactions contemplated by Section 2.9, cause GNC Newco to issue 
to GNC Corporation the Second Lien Loans in accordance with Section 3.1(a)(i), and (iii) 
following the consummation of the transactions contemplated by Section 2.9, cause 
ZT Biopharmaceutical LLC to effect the Notes Issuance. Immediately following the 
receipt of the Cash Purchase Price, GNC Corporation hereby agrees to repay in full in cash 
on the Closing Date all DIP Obligations unless prohibited by the Bankruptcy Court. 

5. Addition of Section 7.21.  Article VII of the Agreement is hereby amended by adding a new 
Section 7.21 immediately after Section 7.20 as follows: 

Section 7.21.  At the Closing, Buyer shall acquire and/or assume Real Property Leases 
for no fewer than 1,400 retail stores; provided, however, Buyer shall have no obligation 
to keep such retail stores open after the Closing Date. 

6. Effect of Amendment.  Expect as expressly amended by the foregoing, all of the terms and 
conditions of the Agreement shall remain unchanged and in full force and effect. Whenever the 
Agreement is referred to in the Agreement or in any other agreements, documents and instruments, 
such reference shall be deemed to be to the Agreement as amended by this Amendment. 
Notwithstanding the foregoing, references to the date of the Agreement, and references to “the date 
hereof” and “the date of this Agreement” or words of like import shall continue to refer to 
August 7, 2020. 

7. Counterparts. This Amendment may be executed by facsimile or other electronic signature 
(including portable document format) and in one or more counterparts, and by the different Parties 
in separate counterparts, each of which when executed shall be deemed to be an original but all of 
which taken together shall constitute one and the same agreement, and which shall become effective 
when one or more counterparts have been signed by each of the Parties and delivered (by facsimile, 
electronic mail or otherwise) to the other Parties. 

8. Governing Law; Jurisdiction.  The terms set forth in each of Section 10.1 (Amendment and 
Modification), Section 10.3 (Notices), Section 10.4 (Assignment), Section 10.5 (Severability), 
Section 10.6 (Governing Law), Section 10.9 (Submission to Jurisdiction; WAIVER OF JURY 
TRIAL), Section 10.12 (Entire Agreement), Section 10.13 (Remedies) and Section 10.17 (Mutual 
Drafting) of the Agreement are incorporated herein by reference mutatis mutandis as if set forth 
herein.  

[Signature pages follows] 
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EXHIBIT G 

Subordinated PIK Notes Term Sheet 

[To come] 
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AMERICAS 102886750

Notes Term Sheet 

2.25% PIK Subordinated Convertible Notes

2.25% PIK Subordinated Notes

Set forth below is a summary of indicative terms relating to the proposed 2.25% PIK Subordinated Convertible Notes due 
2028 (the “Convertible Notes”) and the 2.25% PIK Subordinated Notes due 2028 (the “Regular Notes” and, together 
with the Convertible Notes, the “Notes”). This Term Sheet is for discussion and settlement purposes and is subject to the 
provisions and protections of Rule 408 of the Federal Rules of Evidence and other similar applicable statutes or doctrines 
protecting against the disclosure of confidential information and information exchanged in the context of settlement 
discussions (in each case, whether legal, equitable, or otherwise and whether federal, state, or otherwise). Nothing in this 
Term Sheet is (nor shall it be construed as) an admission of fact or liability, a stipulation or a waiver, or binding on ZT 
Biopharmaceutical LLC or its affiliates. Each statement contained herein is made without prejudice, with a full reservation 
of all rights, remedies, claims and defenses. This Term Sheet is not (nor shall it be construed as) (i) an offer or a solicitation 
of an offer with respect to any security, option, commodity, future, loan or currency, (ii) a commitment to underwrite any 
security, to loan any funds or to make any investment, or (iii) a solicitation of acceptance or rejection of a Chapter 11 Plan
of reorganization pursuant to the Bankruptcy Code. Any such offer or solicitation will be made only in compliance with 
all applicable laws (including, without limitation, securities laws and provisions of the bankruptcy code). This Term Sheet 
and the transactions described herein are subject in all respects to, among other things, negotiation, execution and delivery 
of definitive documentation and satisfaction or waiver of the conditions precedent set forth herein and therein.

Issuer ................................. ZT Biopharmaceutical LLC (the “Issuer”), a Delaware limited liability company, which 
holds 100% of the equity interests of [GNC Holdings, LLC].

Guarantors......................... None.

Notes ................................. $15,000,000 aggregate principal amount of 2.25% PIK Subordinated Convertible Notes 
due 2028 (the “Convertible Notes”).

$5,000,000 aggregate principal amount of 2.25% PIK Subordinated Notes due 2028 (the 
“Regular Notes”).

Maturity Date.................... October 15, 2028, unless earlier repurchased, redeemed or converted (the “Maturity 
Date”).

Interest .............................. 2.25% per annum payable annually in arrears, which shall be paid by increasing the 
principal amount of the outstanding Notes on October 15 of each year, beginning 
October 15, 2021. Interest will accrue from the issue date of the Notes.

Conversion of Convertible 
Notes .................................

On or after June 30, 2023 and until the close of business on the business day immediately 
preceding the Maturity Date, the Issuer may convert all or any portion of the Convertible 
Notes, in multiples of $1,000 principal amount, at the option of the Issuer regardless of the 
foregoing circumstances.

On the Maturity Date, the Convertible Notes will be mandatorily convertible into the Issuer’s 
shares of common stock of the Issuer (the “Shares”).

On any date of determination, the conversion rate per $1,000 principal amount of 
Convertible Notes shall be, subject to adjustment to be agreed in the transaction 
documentation, equal to the quotient of $1,000 divided by the Conversion Price. Upon 
conversion, the Issuer will deliver the number of Shares to the converting holders at the 
conversation rate per $1,000 principal amount of Convertible Notes (including any PIK 
interest) held by such holders and, upon conversion, the Convertible Notes will be cancelled. 
The “Conversion Price” means, as of any date of determination, the quotient of $2.25 billion
divided by the fully-diluted outstanding number of Shares (subject to the anti-dilution 
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provisions to be agreed by the Issuer and the holder of the Convertible Notes or its designated 
or authorized agent in the transaction documents). 

In addition, following certain corporate events that occur prior to the Maturity Date, the 
Issuer will increase the conversion rate for a holder to the extent the Issuer elects to convert 
the Notes in connection with such a corporate event in certain circumstances. 

The holders will not receive any additional cash payment, additional Notes or additional 
Shares representing accrued and unpaid interest, if any, upon conversion of a Note, except 
in limited circumstances. Instead, interest will be deemed to be paid by the Shares delivered 
to holders upon conversion of a Note. 

Redemption .......................  At any time and from time to time after the six-year anniversary of the issue date, the Issuer 
may redeem or repurchase the (i) Convertible Notes and/or the converted Shares if such 
Shares have been issued, at the fair market value of such Convertible Notes or Shares (which 
fair market value shall be determined by an independent third-party appraiser experienced 
in the valuation of debt and equity securities and  reasonably selected by the Issuer and the 
holder of the Convertible Notes or its designated or authorized agent) and (ii) the Regular 
Notes at the face value of such Regular Notes, plus accrued and unpaid interest. 

Fundamental Change ........  If the Issuer undergoes a “fundamental change” (to be defined in a manner no more 
restrictive to the Issuer than the “change of control” definition in the BOC Facilities 
Agreement and the Second Lien Credit Agreement), subject to certain conditions and the 
subordination arrangements with respect to the BOC Facilities Agreement and the Second 
Lien Credit Agreement, holders may require the Issuer to repurchase for cash all or part of 
their Notes in principal amounts of $1,000 or an integral multiple thereof. The fundamental 
change repurchase price for each series of Notes will be equal to 100% of the principal 
amount of Notes of such series to be repurchased, plus accrued and unpaid interest to, but 
excluding, the fundamental change repurchase date. 

Ranking .............................  The Notes will be the Issuer’s unsecured obligations and will rank: 

• junior in right of payment to its indebtedness and other liabilities under the BOC 
Facilities Agreement (and related finance documents) pursuant to contractual 
subordination terms to be agreed with and acceptable to the creditors of such 
financial indebtedness and to the Issuer’s indebtedness and other liabilities under 
the Second Lien Credit Agreement (and related finance documents) and the IVC 
Junior Subordinated Loan (and related finance documents); 

• equal in right of payment to any of its unsecured indebtedness that also so 
subordinated; 

• effectively junior in right of payment to any of its secured indebtedness to the extent 
of the value of the assets securing such indebtedness; and 

• structurally junior to all indebtedness and other liabilities (including trade payables) 
of the Issuer’s subsidiaries. 

Covenants ..........................  None, other than with respect to payment of principal and interest when due. 

No Registration Rights; 
Transfer Restrictions .........  

 
None. The Issuer is not required and does not intend to register for the resale the Notes or 
the Shares issuable upon conversion of the Notes under the Securities Act of 1933, as 
amended (the “Securities Act”), or the securities laws of any other jurisdiction. As a 
result, the Notes will be subject to restrictions on transferability and resale and holders may 
only resell the Notes or Shares issued upon conversion of the Notes, if any, pursuant to an 
exemption from the registration requirements of the Securities Act and other applicable 
securities laws. 
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Absence of a Public 
Market for the Notes .........  

 
The Notes are new securities and there is currently no established market for the Notes. 
Accordingly, the Issuer cannot assure you as to the development or liquidity of any market 
for the Notes. The Issuer is not required and does not intend to apply for a listing of the 
Notes on any securities exchange or any automated dealer quotation system.    

Trustee, Paying Agent and 
Conversion Agent .............  

 
To be selected by the Issuer in its reasonable discretion.  

Governing Law .................  New York law will govern the indenture and the Notes.  
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Construction
Amendment and Modification Notices Severability

Submission to Jurisdiction; WAIVER OF JURY TRIAL
Remedies

(Signature page follows) 
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EXECUTION VERSION 

 
 

EXHIBIT E 

ESCROW AGREEMENT 

This ESCROW AGREEMENT (this “Agreement”) is entered into as of August 7, 2020, 
by and among GNC Holdings, Inc. (the “Company”), the Buyer (as defined below), and Prime 
Clerk LLC (“Prime Clerk” or the “Escrow Agent” and, together with the Company and the Buyer, 
the “Parties” and each a “Party”). 

WHEREAS, Prime Clerk and the Company are parties to that certain Prime Clerk LLC 
Engagement Agreement, dated as of February 2, 2018 (the “Engagement Agreement”); 

WHEREAS, on June 23, 2020, the Company and certain of its affiliates (together, the 
“Debtors” and each a “Debtor”) each commenced voluntary cases (the “Chapter 11 Cases”) under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United States 
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) [Lead Case No. 20-
11662]; 

WHEREAS, on July 1, 2020, the Debtors filed a motion with the Bankruptcy Court 
[Docket No. 227] (the “Bidding Procedures Motion”), pursuant to which the Debtors submitted to 
the Bankruptcy Court a proposed order approving, among other things, (1) the bidding procedures 
attached to the Bidding Procedures Motion (the “Bidding Procedures”) and (2) the Debtors’ entry 
into and performance under an asset purchase agreement (the “Stalking Horse Agreement”) with 
Harbin Pharmaceutical Group Holding Co., Ltd. or its designee (the “Buyer”), pursuant to which 
the Buyer would purchase substantially all of the Debtors’ assets (the “Sale”);  

WHEREAS, on July 16, 2020, the Debtors filed a Notice of Filing of Revised Bidding 
Procedures [Docket No. 385] (the “Notice”), pursuant to which the Debtors updated the Bidding 
Procedures in the form attached to the Notice (the “Revised Bidding Procedures”); and 

WHEREAS, in connection with the Stalking Horse Agreement and in furtherance of the 
Sale in accordance with the Revised Bidding Procedures, the Company and the Buyer seek to 
establish a bank account (the “Deposit Escrow Account”) for the purpose of the Company’s receipt 
of a good faith deposit (the “Deposit”) as contemplated in the Revised Bidding Procedures and 
releasing the proceeds of the Deposit in accordance with the terms hereof. 

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants 
hereinafter set forth, the parties hereto agree as follows: 

1. Appointment.  The Debtors and the Buyer hereby appoint Prime Clerk to serve as 
Escrow Agent to facilitate the Sale, and Prime Clerk hereby accepts such appointment under the 
terms and conditions set forth herein. 

Each Party agrees and understands that the other Party shall not provide the other Party or any 
other party with legal advice. 

2. Establishment of Deposit Escrow Account.  Prime Clerk, in its capacity as 
Escrow Agent, is authorized to establish the Deposit Escrow Account with a financial institution 
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in the name of the Debtors.  The Escrow Agent may, in its discretion, establish such accounts using 
a Debtor’s tax identification number or Prime Clerk’s tax identification number with a Debtor or 
the Debtors as beneficiary thereof.   

3. Duties of Escrow Agent.  The Escrow Agent shall coordinate the receipt of funds 
into the Deposit Escrow Account as jointly requested by the Authorized Representatives of the 
Debtors and the Buyer identified on Exhibit A-1 and Exhibit A-2 hereto, as applicable, and in 
reliance upon information provided to Prime Clerk by the Authorized Representatives of the 
Debtors and/or the Buyer, as applicable. The Escrow Agent shall make disbursements from the 
Deposit Escrow Account as (a) jointly requested by the Authorized Representatives of the Debtors 
and the Buyer identified on Exhibit A-1 and Exhibit A-2 hereto, as applicable, or (b) requested by 
an Authorized Representative of the Debtors or the Buyer and accompanied by a clear and 
unconditional final and non-appealable written order of a court of competent jurisdiction directing 
the Escrow Agent to disburse the Deposit, in each case in reliance upon information provided to 
Prime Clerk by the Authorized Representatives, the Debtors and/or the Buyer, as applicable. 

The Escrow Agent shall have only those duties as are specifically and expressly provided herein, 
which shall be deemed purely ministerial in nature, and no other duties, including but not limited 
to any fiduciary duties, shall be implied.  Except as may be specifically provided in this Agreement, 
the Escrow Agent shall not be responsible for or under, or chargeable with knowledge of, nor have 
any requirement to comply with, the terms and conditions of any other agreement, instrument or 
document executed between/among the Debtors, including without limitation any agreement 
entered into in connection with the Sale, nor shall the Escrow Agent be required to determine if 
any Party has complied with any other agreement.  Notwithstanding the terms of any other 
agreement between or among Prime Clerk, the Debtors, the Buyer, or any other third party, the 
terms and conditions of this Agreement shall control the actions of the Escrow Agent.  The Escrow 
Agent may conclusively rely upon any instructions, notice, certification, demand, consent, 
authorization, receipt, power of attorney or other writing delivered to it by the Authorized 
Representatives of the Debtors and the Buyer without being required to determine the authenticity 
or validity thereof or the correctness of any fact stated therein, the propriety or validity of the 
service thereof, or the jurisdiction of the court issuing any judgment or order delivered in 
accordance with Section 10 of this Agreement believed by it to be genuine and, as applicable, to 
have been signed by the Authorized Representatives of the Debtors and the Buyer, without inquiry 
and without requiring substantiating evidence of any kind and the Escrow Agent shall be under no 
duty to inquire into or investigate the validity, accuracy or content of any such document, notice, 
instruction or request.  The Escrow Agent shall not be liable for any action taken, suffered or 
omitted to be taken by it in good faith except to the extent that the Escrow Agent’s fraud, gross 
negligence or willful misconduct was the cause of any direct loss to the Debtors and/or the Buyer.  
The Escrow Agent may execute any of its powers and perform any of its duties hereunder directly 
or through any of its affiliates or agents.  The Escrow Agent shall have no duty to solicit any 
payments that may be due to it or to the Deposit Escrow Account.  The Escrow Agent may consult 
with legal counsel of its selection in the event of any dispute or question as to the meaning or 
construction of any of the provisions hereof or its duties hereunder, and it shall incur no liability 
and shall be fully protected in acting in accordance with the opinion and instructions of such 
counsel, except to the extent that such loss results, in whole or in part, from the Escrow Agent’s 
fraud, willful misconduct or gross negligence.  This Agreement sets forth all of the obligations of 
the Escrow Agent, and no additional obligations shall be implied from the terms of this Agreement 
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or any other agreement, instrument or document.  The Escrow Agent shall be under no duty to give 
the property held in escrow by it hereunder any greater degree of care than it gives its own similar 
property. 

4. Resignation and Removal; Succession.  The Escrow Agent may resign and be 
discharged from its duties or obligations hereunder by giving thirty (30) calendar days’ advance 
notice in writing of such resignation to the Debtors and the Buyer.  The Debtors and the Buyer, 
jointly, may remove the Escrow Agent at any time, with or without cause, by giving the Escrow 
Agent thirty (30) calendar days’ advance notice in writing signed by an Authorized Representative 
of the Debtors and the Buyer.  Any appointment of a successor Escrow Agent shall be binding 
upon the Debtors, and no appointed successor Escrow Agent shall be deemed to be an agent of the 
Escrow Agent.  Any entity into which the Escrow Agent may be merged or converted or with 
which it may be consolidated, shall be the Escrow Agent under this Agreement without any further 
act.  

5. Compensation.  From and after the execution of this Agreement, the Company and 
the Buyer, jointly and severally, agree to pay the Escrow Agent reasonable compensation for the 
services to be rendered hereunder, which, unless otherwise agreed in writing by the Company, the 
Buyer and the Escrow Agent, shall be in accordance with the Rate Structure (as defined in and 
annexed to the Engagement Agreement).  The Company and the Buyer, jointly and severally, 
further agree to pay for reasonable out of pocket expenses incurred by Prime Clerk arising out of 
or related to the services to be provided hereunder, including any set-up fees or other charges 
imposed by the financial institution.  The Escrow Agent will bill the Company and the Buyer in 
accordance with the terms of the Engagement Agreement.  The Company and the Buyer, jointly 
and severally, shall also (i) pay or reimburse any taxes that are required to be collected by Prime 
Clerk or paid by Prime Clerk to a taxing authority that are applicable to the Deposit Escrow 
Account or the services performed hereunder (except income taxes attributable to the Escrow 
Agent), or that are measured by the funds in the Deposit Escrow Account or disbursements made 
therefrom, and (ii) be responsible for all reporting, financial or otherwise, related to the Deposit 
Escrow Account.  To the extent that certain financial products are provided to the Debtors or the 
Buyer pursuant to Prime Clerk’s agreement with financial institutions in its capacity as Escrow 
Agent, Prime Clerk may receive compensation from such institutions for the services Prime Clerk 
provides pursuant to such agreement. 

6. Account Statements and Advices. Unless instructed otherwise in writing by the 
Company and the Buyer, the Escrow Agent shall prepare monthly account statements for the 
Deposit Escrow Account and deliver such statements to all parties listed in Section 10 herein.  All 
such parties shall also receive advices for all transactions in the Deposit Escrow Account as any 
such transactions occur. 

7. Indemnification and Reimbursement.  The Debtors and the Buyer, jointly and 
severally, agree to indemnify, defend, hold harmless, pay or reimburse Prime Clerk and its 
affiliates, and its and their respective successors, assigns, directors, officers, agents and employees 
(collectively, the “Indemnitees”), from and against any and all losses, damages, claims, liabilities, 
penalties, judgments, settlements, litigation, investigations, taxes, costs or expenses (including, 
without limitation, the reasonable and documented fees and reasonable and documented out of 
pocket expenses of outside counsel and experts and their staffs and all expense of document 
location, duplication and shipment) (collectively “Losses”), arising out of or in connection with 
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the Escrow Agent’s actions or failure to act under this Agreement, including without limitation 
following any instructions or directions from the Authorized Representatives of the Debtors and 
Buyer that are received in accordance with this Agreement or the Escrow Agent’s failure to act in 
accordance therewith, except to the extent that such Losses are determined by a court of competent 
jurisdiction through a final order to have been caused by the fraud, gross negligence or willful 
misconduct of an Indemnitee.  For the avoidance of doubt and without limiting the generality of 
the foregoing, Losses include any liabilities resulting from claims by any third parties against any 
Indemnitee.  The obligations set forth in this Section shall survive the resignation, replacement or 
removal of the Escrow Agent or the termination of this Agreement. 

8. Limitations on Liability.  In the event of any disagreement between the parties to 
this Escrow Agreement, or between/among them or either or any of them and any other person, 
resulting in adverse claims or demands being made in connection with the subject matter of the 
Escrow Agreement, the Escrow Agent shall refuse to comply with any claims or demands on it, or 
refuse to take any other action hereunder, so long as such disagreement continues or such doubt 
exists. The Escrow Agent shall be entitled to continue to refrain from acting until (i) the rights of 
all parties to such dispute shall have been fully and finally adjudicated by a court of competent 
jurisdiction, or (ii) all differences among the parties to such dispute shall have been adjusted and 
all doubt resolved by agreement among all such persons, and the Escrow Agent shall have been 
notified thereof in writing signed by all such persons. The rights of the Escrow Agent under this 
paragraph are cumulative of all other rights which it may have by law or otherwise. 

In no event shall Prime Clerk’s liability to the Debtors, the Buyer, or any of their respective 
affiliates, successors, or assigns, for any Losses arising out of this Agreement exceed the total 
amount actually paid to Prime Clerk for the services provided hereunder.  ANYTHING IN THIS 
AGREEMENT TO THE CONTRARY NOTWITHSTANDING, IN NO EVENT SHALL THE 
ESCROW AGENT, THE DEBTORS OR THE BUYER BE LIABLE FOR SPECIAL, 
INCIDENTAL, PUNITIVE, INDIRECT OR CONSEQUENTIAL LOSS OR DAMAGE OF ANY 
KIND WHATSOEVER (INCLUDING BUT NOT LIMITED TO LOST PROFITS), EVEN IF 
SUCH PARTY HAS BEEN ADVISED OF THE LIKELIHOOD OF SUCH LOSS OR DAMAGE 
AND REGARDLESS OF THE FORM OF ACTION.   

 
9. Confidentiality.  The Debtors, the Buyer and Prime Clerk agree to keep 

confidential all non-public records, systems, procedures, software and other information received 
from the other Party in connection with the services provided hereunder; provided, however, that 
if any such information was publicly available, already in the Party’s possession or known to it, 
independently developed, lawfully obtained from a third party or required to be disclosed by law, 
then a Party shall bear no responsibility for publicly disclosing such information. 

If any Party reasonably believes that it is required to disclose any confidential information pursuant 
to an order from a governmental authority, such Party shall provide written notice to the other 
Parties promptly after receiving such order, to allow the other Parties sufficient time to seek any 
remedy available under applicable law to prevent disclosure of the information. 

10. Notices.  All communications hereunder shall be in writing or set forth in a PDF 
attached to an email, and all instructions from the Debtors and the Buyer to the Escrow Agent shall 
be executed by an Authorized Representatives identified on Exhibit A-1 and Exhibit A-2, as 
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applicable, and shall be deemed to be delivered in accordance with the terms of this Agreement 
(a) no later than the first Business Day following the day of delivery by facsimile or email, if 
delivered by facsimile or email, or (b) when actually received, if delivered by hand, by certified 
mail return receipt requested, or by courier or express delivery service (with receipt showing 
signature) to the appropriate fax number, email address, or notice address set forth for each party 
hereto as follows: 

If to the Company or the Debtors:  
 

GNC Holdings, Inc. 
300 Sixth Avenue 
Pittsburgh, PA 15222 
Attention:  Susan M. Canning 
Email:   susan-canning@gnc-hq.com 
 

With a copy to:  
 
Latham & Watkins LLP 
300 North Wabash Avenue, Suite 2800 
Chicago, IL 60611 
Attention:  Richard Levy 
  Caroline Reckler 

Jason Morelli 
Email:   richard.levy@lw.com 
  caroline.reckler@lw.com 

 jason.morelli@lw.com 
and 
 
Milbank LLP 
2029 Century Park East, 33rd Floor 
Los Angeles, CA 90067 
Attention:  Brett Goldblatt 
  Mark Shinderman 
Email:   bgoldblatt@milbank.com 
  mshinderman@milbank.com 

 
If to the Buyer:  
 

Harbin Pharmaceutical Group Holding Co., Ltd 
No. 68, Limin West Fourth Street 
Limin Development Zone 
Harbin, People’s Republic of China 

 
and  

 
28/F, CITIC Tower, 1 Tim Mei Avenue, Central, Hong Kong 
Attention: Yong Kai Wong    
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E-mail:  yongkaiwong@citiccapital.com;  
  yongkaiwong@hayao.com 
 

With a copy to:  
 
White & Case LLP 
1221 Avenue of the Americas 
New York, NY 10020-1095 
Attention: Chang-Do Gong  
Email: cgong@whitecase.com 

and to: 
 
White & Case LLP 
Southeast Financial Center 
200 South Biscayne Boulevard, Suite 4900 
Miami, Florida 33131-2352 
Attention: Richard Kebrdle 
Email: rkebrdle@whitecase.com  
 

If to the Escrow Agent: 
 
  Prime Clerk LLC 

One Grand Central Place 
60 East 42nd Street, Suite 1440 
New York, New York 10165 
Attention: Shira Weiner 
Telephone: 212-257-5450 
E-mail:  sweiner@primeclerk.com  

Any Party may provide notice per this Section 10 of any change in address or Authorized 
Representative of the Debtors and the Buyer as appropriate.  If funds transfer instructions for the 
Deposit Escrow Account are given, whether in writing, by telecopier, PDF or other electronic or 
photostatic method in accordance with this Agreement, the Escrow Agent is authorized to seek 
confirmation of such instructions by telephone call back to any of the Debtors’ and Buyer’s 
Authorized Representatives, and the Escrow Agent may rely upon the confirmations of anyone 
purporting to be the person or persons so designated.  To assure accuracy of the instructions it 
receives, the Escrow Agent may record such call backs.  If the Escrow Agent is unable to verify 
the instructions, or is not satisfied with the verification it receives, it will not execute the instruction 
until all such issues have been resolved.  The persons and telephone numbers for call backs may 
be changed only in writing actually received by the Escrow Agent.   

11. Compliance with Court Orders.  In the event that any of the funds in the Deposit 
Escrow Account shall be attached, garnished, levied upon or otherwise subject to any court order, 
or the delivery thereof shall be stayed or enjoined by an order of a court, the Escrow Agent is 
hereby expressly authorized, in its sole discretion, to obey and comply with all such court orders 
so entered or issued, whether with or without jurisdiction, and in the event that the Escrow Agent 
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obeys or complies with any such court order, it shall not be liable to the Debtors, the Buyer, or any 
other person or entity by reason of such compliance notwithstanding such order being subsequently 
reversed, modified, annulled, set aside or vacated. 

12. Termination.  This Agreement and the duties of the Escrow Agent hereunder shall 
automatically terminate (a) when all funds in the Deposit Escrow Account have been disbursed, 
(b) upon delivery to the Escrow Agent of a written notice of termination executed jointly by an 
Authorized Representative of the Debtors and the Buyer in accordance with Section 4 of this 
Agreement, or (c) upon resignation of the Escrow Agent in accordance with Section 4 of this 
Agreement. 

13. Miscellaneous.   

(a) The provisions of this Agreement may be waived, altered, amended 
or supplemented only by a writing signed by the Escrow Agent and an Authorized 
Representative of the Debtors and the Buyer.  No waiver of any provision of this 
Agreement will be valid unless the waiver is in writing and signed by the waiving 
parties.  The failure of a party at any time to require performance of any provision 
of this Agreement will not affect such party’s rights at a later time to enforce such 
provision.  No waiver by any Party of any breach of this Agreement will be deemed 
to extend to any other breach hereunder or affect in any way any rights arising by 
virtue of any other breach. 

(b) Except as otherwise provided herein, neither this Agreement nor any 
right or interest hereunder may be assigned by any Party without the prior consent 
of the Parties.  To comply with federal law, including the USA PATRIOT Act (as 
defined below), assignees shall provide to the Escrow Agent or the financial 
institution(s) in which the Deposit Escrow Account is held, as appropriate, the 
appropriate Form W-9 or W-8, as applicable, and such other forms and 
documentation that the Escrow Agent or financial institution may request for 
purposes of identification and authorization to act.  

(c) Except to the extent the mandatory provisions of the Bankruptcy 
Code apply, this Agreement shall be governed by and construed under the laws of 
the State of Delaware.  Any action, claim, suit or proceeding arising out of, based 
upon or relating to this Agreement or the transactions contemplated hereby shall be 
brought solely in the Bankruptcy Court (or any court exercising appellate 
jurisdiction of the Bankruptcy Court).  During the pendency of the Chapter 11 
Cases, each party hereby irrevocably submits to the jurisdiction of the Bankruptcy 
Court (or any court exercising appellate jurisdiction of the Bankruptcy Court) in 
respect of any action, claim suit or proceeding arising out of, based upon or relating 
to this Agreement or any of the rights and obligations arising hereunder, and agrees 
that it will not bring any action arising out of, based upon or related thereto in any 
other court; provided, however, that if the Chapter 11 Cases are no longer pending, 
any action, claim, suit or proceeding arising out of, based upon or relating to this 
Agreement or the transactions contemplated hereby shall be heard and determined 
solely in the Chancery Court of the State of Delaware and any state appellate court 
therefrom within the State of Delaware (or, if the Chancery Court of the State of 
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Delaware declines to accept jurisdiction over a particular matter, any state or federal 
court within the State of Delaware and any direct appellate court therefrom). The 
Debtors, the Buyer, and the Escrow Agent irrevocably waive any objection on the 
grounds of venue, forum non-conveniens or any similar grounds and irrevocably 
consents to service of process by mail or in any other manner permitted by 
applicable law and consents to the jurisdiction of the above named courts.  To the 
extent that in any jurisdiction the Debtors, the Buyers, or the Escrow Agent may 
now or hereafter be entitled to claim, for itself or its assets, immunity from suit, 
execution, attachment (before or after judgment) or other legal process, the Debtors, 
the Buyer or the Escrow Agent shall not claim, and hereby irrevocably waive, such 
immunity. 

(d) None of the parties hereto shall be liable to any other party for losses 
due to, or if it is unable to perform its obligations under the terms of this Agreement 
because of, acts of God, fire, war, terrorism, floods, strikes, electrical outages, 
equipment or transmission failure, the unavailability of the Federal Reserve Bank 
wire services or any electronic communication facility, or other causes reasonably 
beyond its control.   

(e) This Agreement may be executed in one or more counterparts, each 
of which shall be deemed an original, but all of which together shall constitute one 
and the same instrument or instruction, as applicable. All signatures of the Parties 
to this Agreement may be transmitted by facsimile (or other electronic method), 
and such facsimile (or electronic copy) will, for all purposes, be deemed to be the 
original signature of such party whose signature it reproduces, and will be binding 
upon such party.   

(f) If any provision of this Agreement is determined to be prohibited or 
unenforceable by reason of any applicable law of a jurisdiction, then such provision 
shall, as to such jurisdiction, be ineffective to the extent of such prohibition or 
unenforceability without invalidating the remaining provisions thereof, and any 
such prohibition or unenforceability in such jurisdiction shall not invalidate or 
render unenforceable such provisions in any other jurisdiction.   

(g) Nothing in this Agreement, whether express or implied, shall be 
construed to give to any person other than the Escrow Agent, the Debtors, the 
Buyer, and their respective successors and permitted assigns any legal or equitable 
right, remedy, interest or claim under or in respect of the Deposit Escrow Account 
or this Agreement.  

(h) Waiver of Jury Trial.  THE DEBTORS, THE BUYER, AND THE 
ESCROW AGENT WAIVE THEIR RESPECTIVE RIGHTS TO A TRIAL BY 
JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING 
OUT OR RELATED TO THIS AGREEMENT IN ANY ACTION, PROCEEDING 
OR OTHER LITIGATION OF ANY TYPE RESPECTING ANY MATTER 
ARISING UNDER THIS AGREEMENT. 

Case 20-11662-KBO    Doc 1202-1    Filed 09/18/20    Page 316 of 378



 

 
  

9 

(i) No printed or other material in any language, including 
prospectuses,  notices, reports, and promotional material, that mentions the rights, 
powers, or duties of the Escrow Agent under this Agreement shall be issued by the 
Debtors and/or the Buyer, or on behalf of the Debtors and/or the Buyer, without the 
prior written consent of the Escrow Agent. 

This Agreement constitutes the entire agreement among the Parties with 
respect to the subject matter hereof and supersedes all prior agreements and 
understandings, both oral and written, among the Parties with respect to the subject 
matter hereof.  

Each of the Parties hereto represents and warrants to each of the other 
parties hereto that (i) it has all requisite corporate or other comparable power and 
authority to execute and deliver this Agreement and to consummate the transactions 
contemplated hereby, (ii) this Agreement has been duly and validly executed and 
delivered by such party and (iii) (assuming the due authorization, execution and 
delivery by the other parties hereto) this Agreement constitutes the legal, valid and 
binding obligations of such party, enforceable against it in accordance with its 
terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium 
and similar laws affecting creditors’ rights and remedies generally, and subject, as 
to enforceability, to general principles of equity, including principles of commercial 
reasonableness, good faith and fair dealing (regardless of whether enforcement is 
sought in a proceeding at law or in equity). 

(j) Patriot Act Disclosure.  Section 326 of the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (the “USA PATRIOT Act”) requires the financial 
institution used by the Escrow Agent to implement reasonable procedures to verify 
the identity of any person that opens a new account with it.  Accordingly, the 
Debtors and the Buyer acknowledge that under Section 326 of the USA PATRIOT 
Act, the financial institution in which the Deposit Escrow Account will be held 
requires the financial institution to follow reasonable procedures to verify the 
identity including without limitation name, address and organizational documents 
(“Identifying Information”).  The Debtors and the Buyer agree to provide the 
financial institution and/or Escrow Agent with, and consent to the Escrow Agent 
obtaining from third parties, any such Identifying Information required as a 
condition of opening an account with or using any service provided by the Escrow 
Agent. The Escrow Agent or financial institutions may also ask to see financial 
statements, licenses, identification and authorization documents from individuals 
claiming authority to represent the entity or other relevant documentation.  The 
Escrow Agent will deliver all of the foregoing documents and materials that it 
collects to the financial institution who shall be responsible for verifying the 
identity of the parties or persons providing such documents and materials, and the 
Escrow Agent shall have no liability with respect thereto. 

 
 

[Signature page follows]
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GNC HOLDINGS, INC., et al., 
 
  Debtors.1 

 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-11662 (KBO) 
 
(Jointly Administered) 
 
Docket Ref. No. 1017 

THIRTEENTH (13TH) OMNIBUS  
ORDER (A) AUTHORIZING REJECTION  

OF CERTAIN UNEXPIRED LEASES EFFECTIVE  
AS OF AUGUST 31, 2020 AND (B) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the Debtors for an order (this “Order”), (a) authorizing 

the Debtors to reject certain unexpired leases or occupancy agreements of nonresidential real 

property (each, a “Rejection Lease,” and collectively, the “Rejection Leases”), a list of which is 

annexed as Schedule 1 hereto, effective as of August 31, 2020 (the “Rejection Date”); and 

(b) authorizing the Debtors to abandon the Remaining Property located at the Premises as of the 

Rejection Date; and this Court having reviewed the Motion; and this Court having determined that 

the relief requested in the Motion is in the best interests of the Debtors, their estates, their creditors, 

and other parties in interest; and this Court having jurisdiction to consider the Motion and the relief 

requested therein in accordance with 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order 

                                                 
1  The debtors in these Chapter 11 Cases, along with the last four digits of each debtor’s United States federal tax 

identification number, if applicable, or other applicable identification number, are:  GNC Holdings, Inc. (6244); 
GNC Parent LLC (7572); GNC Corporation (5170); General Nutrition Centers, Inc. (5168); General Nutrition 
Corporation (4574); General Nutrition Investment Company (3878); Lucky Oldco Corporation (7141); GNC 
Funding, Inc. (7837); GNC International Holdings, Inc. (9873); GNC China Holdco, LLC (0004); GNC 
Headquarters LLC (7550); Gustine Sixth Avenue Associates, Ltd. (0731); GNC Canada Holdings, Inc. (3879); 
General Nutrition Centres Company (0939); GNC Government Services, LLC (2295); GNC Puerto Rico 
Holdings, Inc. (4559); and GNC Puerto Rico, LLC (7234).  The debtors’ mailing address is 300 Sixth Avenue, 
Pittsburgh, Pennsylvania 15222. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 
Motion. 
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of Reference from the United States District Court for the District of Delaware dated as of 

February 29, 2012; and consideration of the Motion and the relief requested therein being a core 

proceeding under 28 U.S.C. § 157(b)(2); and this Court having authority to enter a final order 

consistent with Article III of the United States Constitution; and venue being proper before this 

Court under 28 U.S.C. §§ 1408 and 1409; and it appearing that proper and adequate notice of the 

Motion has been given and that no other or further notice is necessary; and upon all of the 

proceedings before this Court; and after due deliberation thereon; and good and sufficient cause 

appearing therefor, it is hereby 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. Pursuant to sections 105(a) and 365 of the Bankruptcy Code, and Bankruptcy Rule 

6006, the Rejection Leases identified in Schedule 1 attached hereto, to the extent not already 

terminated in accordance with their applicable terms or upon agreement of the parties, are hereby 

rejected effective as of the Rejection Date.3 

3. The Debtors are authorized, but not directed, to abandon the Remaining Property that 

is owned by the Debtors and located on the Premises.  Any furniture, fixtures, and equipment, or 

other personal property remaining on the Premises as of the Rejection Date is deemed abandoned 

effective as of the Rejection Date without further order of this Court, free and clear of all liens, 

claims, interests, or other encumbrances.  The Landlords to each Rejection Lease are authorized 

to use or dispose of any such property in their sole discretion, without notice or liability to the 

Debtors or any third party and without further notice or order of this Court and, to the extent 

                                                 
3  For the avoidance of doubt, the rejection of a lease is deemed effective no earlier than the Debtors’ unequivocal 

surrender of the leased premises via the delivery of the keys, key codes, and alarm codes to the premises, as 
applicable, to the applicable Landlord, or, if not by delivering such keys and codes, then by providing notice that 
the Landlord may re-let the premises. 
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applicable, the automatic stay is modified to allow such disposition.  The Debtors shall have removed 

from the Premises any property leased by the Debtors from third parties on or prior to the Rejection 

Date. 

4. Nothing in this Order authorizes the Debtors to abandon personal identifying 

information (which means information which alone or in conjunction with other information 

identifies an individual, including but not limited to an individual’s first name (or initial) and last 

name, physical address, electronic address, telephone number, social security number, date of 

birth, government-issued identification number, account number and credit or debit card number) 

(the “PII”) of any customers.  Nothing in this Order relieves the Debtors’ of their obligation to 

comply with state or federal privacy and/or identity theft prevention laws and rules with respect to 

PII.  Prior to abandonment of any Remaining Property, the Debtors shall remove or cause to be 

removed any confidential and/or PII in any of the Debtors’ hardware, software, computers, cash 

registers, or similar equipment which are to be abandoned or otherwise disposed of so as to render 

the PII unreadable or undecipherable. 

5. Any proofs of claim for damages in connection with the rejection of the Rejection 

Leases, if any, shall be filed no later than thirty (30) days after entry of this Order. 

6. Nothing in the Motion or this Order, shall be construed as: (i) an admission as to 

the validity of any claim against any Debtor or the existence of any lien against the Debtors’ 

properties; (ii) a waiver of the Debtors’ rights to Dispute any claim or lien on any grounds; (iii) a 

promise to pay any claim; or (iv) an implication or admission that any particular claim would 

constitute an allowed claim.  Nothing contained in this Order shall be deemed to increase, decrease, 

reclassify, elevate to an administrative expense status, or otherwise affect any claim to the extent 

it is not paid. 
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7. The requirements set forth in Bankruptcy Rules 6006 and 6007 are satisfied. 

8. The Debtors are authorized and empowered to take such actions and to execute 

such documents as may be necessary to implement the relief granted by this Order. 

9. This Court shall retain jurisdiction with respect to all matters arising from or related 

to the implementation and/or interpretation of this Order. 

 

KAREN B. OWENS 
UNITED STATES BANKRUPTCY JUDGE

Dated: September 15th, 2020 
Wilmington, Delaware
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C., 1985, c. C-36, AS AMENDED  

  

Court File No. 

CV-20-00642970-00CL 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF GNC HOLDINGS, INC. et al.  

 

 

APPLICATION OF GNC HOLDINGS, INC. UNDER SECTION 46 OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C., 1985, c. C-36, AS AMENDED  

 

 

 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced at TORONTO 

 

 

 

RECOGNITION ORDER  

(RECOGNITION OF ADDITIONAL U.S. 

ORDERS IN FOREIGN MAIN PROCEEDING) 

 

  

Torys LLP 

79 Wellington St. W., 30th Floor 

Box 270, TD South Tower 

Toronto, ON  M5K 1N2 

Fax: 416.865.7380 

 

Scott A. Bomhof (LSO #: 37006F) 

Tel: 416.865.7370 | sbomhof@torys.com 

Adam M. Slavens (LSO #: 54433J) 

Tel: 416.865.7333 | aslavens@torys.com 

Jeremy Opolsky (LSO #: 60813N) 

Tel: 416.865.8117 | jopolsky@torys.com 

Leora Jackson (LSO #: 68448L) 

Tel: 416.865.7547 | ljackson@torys.com 
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